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SECTION 101
ABBREVIATIONS, SYMBOLS, AND TERMS AND DEFINITIONS

Wherever the following terms, abbreviations, or symbols are used in the Contract Documents, the intent
and meaning shall be interpreted as follows in this DB §101.

DB 101-1 ABBREVIATIONS

Wherever the following abbreviations are used in the Contract Documents, they are to be construed the
same as the respective expressions represented. Some of these abbreviations may be acronyms and may
appear without periods.

AAN American Association of Nurserymen

AAR Association of American Railroads

AASHTO American Association of State Highway and Transportation Officials
ACHP Advisory Council on Historic Preservation

ACM Asbestos Containing Materials

ADA Americans with Disabilities Act

ADAAG Americans with Disabilities Act Accessibility Guidelines
AETC All Electronic Toll Collection

AGC Associated General Contractors of America

AIA American Institute of Architects

AISC American Institute of Steel Construction

AISI American Iron and Steel Institute

ALA American Society of Landscape Architects

ALTA American Land Title Association

AME American Society of Mechanical Engineers

ANSI American National Standards Institute, Inc.

AOAC Association of Official Agricultural Chemists

ARA American Railway Association

AREMA American Railway Engineering and Maintenance-of-Way Association
ARTBA American Road and Transportation Builders Association
ASCE American Society of Civil Engineers

ASHRAE American Society of Heating, Refrigerating and Air-Conditioning Engineers
ASIS American Society of Industrial Security

ASTM American Society for Testing and Materials

ATC Alternative Technical Concept

AWPA American Wood-Preservers Association

AWS American Welding Society

AWWA American Water Works Association

BAFO Best and Final Offer

BDM Bridge Design Manual

BIM Building Information Modeling

BMP Best Management Practices

C/A Corrective Action

CADD Computer Aided Design and Drafting

CCE Construction Compliance Engineer

CCM Construction Compliance Monitor

CCS Code Compliance Specialist
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CCTV Closed Circuit Television
CERCLA Comprehensive Environmental Response, Compensation and Liability Act
CFR Code of Federal Regulations
CIM Civil Integrated Management
CPM Critical Path Method
CQAM Construction Quality Assurance Manager
CQCM Construction Quality Control Manager
CRT Commuter Rail Transit
CRU Contract Review Unit
cSEL Cumulative Sound Exposure Level
CSL Contract Submittal List
CWI Certification of Welding Inspector
DB Design-Build
DBA Decibels, A-scale
DBE Disadvantaged Business Enterprise
DCE Design Compliance Engineer
DCM Design Compliance Monitor
DFS Driver Feedback Sign
DONSI Determination of No Significant Impact
DQAM Design Quality Assurance Manager
DQCM Design Quality Control Manager
DRB Disputes Review Board
DRM NYSTA Design Reference Manual
DTM Digital Terrain Model
EBO Equitable Business Opportunity Solution
EEI Electrical Engineering Institute
EIS Environmental Impact Statement
EMT Emergency Medical Technician
EPA United States Environmental Protection Agency (also USEPA)
EPC Environmental Performance Commitment
EPD Electronic Pricing Document
ERMS Electronic Records Management System
ESA Environmental Site Assessment
ESDC Empire State Development Corporation
E-ZPass® NYSTA Electronic toll collection system
FAR Federal Acquisition Regulations
FCC Federal Communications Commission
FHWA Federal Highway Administration
FONSI Finding Of No Significant Impact
FSS Federal Specifications and Standards, General Services Administration
HARS Historic Area Remediation Site
HDM Highway Design Manual
HMA Hot Mix Asphalt
HSPPD Handling/Storage/Packaging/Preservation/Delivery
1A Independent Assurance
IAS International Accounting Standards
IEEE Institute of Electrical and Electronics Engineers
ISO International Standards Organization
ISTEA Inter-modal Surface Transportation Efficiency Act of 1991
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ITP
LEED
LLC
LOI
LRFD
MAP
MBE
MM
MP
MPO
MSDS
MURK
MUTCD

N/A

NCR
NEC
NEMA
NEPA
NETTCP
NHPA
NHS
NMFS
NPDES
NTCIP
NTP
NYCRR
NYOGS
NYS
NYSDEC
NYSDOL
NYSDOS
NYSDOS/DCEA

NYSDOT
NYSOSC
NYSP
NYSTA
NYSUCP
NYSUFP&BC
OCR
OEM
00C
OPRHP
ORT
OSHA

P/A
PC
PCC

Instructions to Proposers

Leadership in Energy and Environmental Design

Limited Liability Company

Letter of Interest

Load and resistance factor design

Manual of Administrative Practices

Minority-Owned Business Enterprise

Materials Method

Materials Procedures

Metropolitan Planning Organization

Material Safety Data Sheet

Manual on Uniform Record Keeping on Construction Contracts
National Manual of Uniform Traffic Control Devices and New York State
Supplement

Not Applicable

Non-Conformance Report

National Electrical Code

National Electrical Manufacturers Association

National Environmental Policy Act

North East Transportation Technician Certification Program

National Historic Preservation Act

National Highway System

National Marine Fisheries Service

National Pollutant Discharge Elimination System

National Transportation for ITS Protocol

Notice to Proceed

Official Compilation of Codes, Rules and Regulations of the State of New York
New York Office of General Services

New York State

New York State Department of Conservation

New York State Department of Labor

New York State Department of State

New York State Department of State/Division of Code Enforcement and
Administration

New York State Department of Transportation

New York State Office of the State Comptroller

New York State Police

New York State Thruway Authority

New York State Unified Certification Program

New York State Uniform Fire Prevention & Building Code

Office of Civil Rights

Original Equipment Manufacturer

Order on Contract

New York State Office of Parks, Recreation and Historic Preservation
Open Road Tolling

Occupational Safety and Health Administration, United States Department of
Labor

Preventive Action

Price Center

Portland Cement Concrete
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PCCM New York State Prestressed Concrete Construction Manual
PCI Precast/Prestressed Concrete Institute

PE Preliminary Engineering

PEL Permissible Exposure Level

PIDP Pile Implementation Demonstration Program

PIP Public Information Plan

PMBOK A Guide to the Project Management Body of Knowledge from PMI
PMI Project Management Institute

PPS-C Contract Periodic Payment Schedule

PPS-P Proposal Periodic Payment Schedule

PR Project Requirement

PS Performance Specification

PSHA Probabilistic Seismic Hazard Assessment

QA Quality Assurance

QC Quality Control

QCP Quality Check Points

QP Quality Plan

RFP Request for Proposals

RFQ Request for Qualifications

RLOI Request for Letter of Interest

ROD Record of Decision

ROW Right of Way

SAE Society of Automotive Engineers

SBA Small Business Administration

SCM New York State Steel Construction Manual

SEP-14 Special Experimental Project 14

SEQR New York State Environmental Quality Review Act
SHPO State Historic Preservation Office

SHSM Standard Highway Signs and Markings

SI International System

SOQ Statement of Qualifications

SP Special Provision

SPDES State Pollutant Discharge Elimination System

SSPC Steel Structures Painting Council

STAA Surface Transportation Assistance Act of 1982
STURAA Surface Transportation and Uniform Relocation Assistance Act of 1987
SUP Shared Use Path

TBD To Be Determined

TCO/TCC Temporary Approval for Occupancy

TRANSCOM Transportation Operations Coordinating Committee
TSOC Thruway Statewide Operation Center located in Albany, New York
TUB Toll Utility Building

TWIC Transportation Workers Identification Card

TZB Tappan Zee Bridge

TZHRC Tappan Zee Hudson River Crossing

UL Underwriters’ Laboratories

UsS United States

USACE U.S. Army Corps of Engineers

uUsC United States Code

USCG United States Coast Guard
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USDOL United States Department Of Labor

USDOT United States Department Of Transportation
USEPA United States Environmental Protection Agency (also EPA)
USFWS United States Fish and Wildlife Service

US GAAP Generally Accepted Accounting Principles (U.S.)
VDC Virtual Design and Construction

VE Value Engineering

VECP Value Engineering Change Proposal

VES Violation Enforcement System

WBE Women-Owned Business Enterprise

WBS Work Breakdown Structure

WIM Weigh-in-Motion

WZTC Work Zone Traffic Control
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DB 101-2 [RESERVED]
DB 101-3 CAPITALIZED TERMS
The following capitalized terms shall have the following meanings:

Acceptance Program - All factors that comprise the Agencies’ determination that the products of the
Work are compliant with the Contract Documents. These factors include Quality System and Agencies’
Oversight of the Design-Builder’s activities.

Acceptance Testing - Testing, conducted by the Design-Builder’s QA Engineering Firm, to measure the
degree of compliance with the Contract Documents.

Acquisition Clearance and Status Report — The monthly report showing the status of ROW acquisition
activities and anticipated schedule of availability of right of way for Design-Builder’s performance of the
Work. The initial Acquisition Clearance and Status Report, included in Part 3, Section 7 — Right-of-Way,
is the ROW Acquisition Schedule.

Administrative Plans - Those plans that contain general Project or plan information such as cover sheets,
index sheets, and similar non-technical information.

AETC Commencement Date - The date the AETC toll system is activated for exclusive use for revenue
toll collection in accordance with Part 3, Project Requirements, Section 26 — Toll Plaza. Activation is
scheduled to occur 14 days after delivery of notice by the Design-Builder to the Authority requesting
activation, which notice may be delivered only after a minimum 365-day period of concurrent operations
with the existing toll system.

AET Period — The period commencing on the AETC Commencement Date and ending on the date on
which Design-Builder achieves Toll Plaza Completion.

Agencies — The Authority and the Department. The term “Agency” is sometimes used to mean either the
Authority or the Department.

Agreement - The agreement executed and delivered by the Authority and the Design-Builder for the
Project.

Alternative Technical Concept — A concept that deviates from requirements set forth in the Request for
Proposals and that: (i) has been included in the Proposal with the Authority’s prior written approval in
accordance with the Instructions to Proposers, based on a determination by the Authority that the
proposed end product based on the deviation is equal to or better than the end product absent the deviation
and approval of any deviations from the Project Environmental Approvals; or (ii) was included in an
unsuccessful proposer’s proposal and was incorporated into the Contract through pre-award negotiations.

Amendment - A formal alteration by addition, deletion, or modification of the terms of the executed
Contract.

Approach Span - The bridge structure from an abutment to the Main Span over the Hudson River.
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Approved List - The list of materials, equipment, manufacturers, fabricators, or material suppliers
approved by the Materials Bureau under a particular specification. The Approved Lists are published
periodically and are available from the Materials Bureau or the Authority’s website.

Architecture -- The organizational structure of a system, identifying its components, their interfaces, and
a concept of execution among them.

Artificial Activity - An activity that is not encompassed within the meaning of the definition of Work.

As-Built Plans - Final drawings and specifications furnished by the Design-Builder, documenting the
details and dimensions of the completed Work.

Authority - New York State Thruway Authority, including staff and managers who have been delegated
certain contractual and technical authority by the Executive Director. The Authority maintains a website
at www.thruway.ny.gov.

Authority-Caused Delays - Unavoidable delays, to the extent that they affect the critical path, arising
from the following matters and no others:

A) A suspension order pursuant to DB §109-15.2(B);

B)  Authority-Directed Changes, excluding delays arising from the exercise of Options
except as specified in the Agreement, Article 1.2;

C)  Failure or inability of Authority to provide the Design-Builder with access to the Site by
the applicable date specified on the ROW Acquisition Schedule;

D) Delays in Design Reviews by the Authority beyond time periods specified in, or
established in accordance with, the Contract Documents;

E)  To the extent provided in DB §105-9.2, Authority direction to uncover, remove, and
restore Work, only if the Authority had the opportunity to inspect the Work before it
was uncovered, orders the Work uncovered after the fact, and the Work exposed proves
acceptable;

F)  Unjustified delay by the Authority in activation of the AETC toll system for exclusive
use for revenue toll collection beyond the date for activation specified in the notice to
be delivered by the Design-Builder pursuant to Part 3, Project Requirements, Section
26 — Toll Plaza; or

G)  Failure of the Authority to pay undisputed amounts owing to the Design-Builder, to the
extent that such nonpayment results in a suspension of Work by the Design-Builder as
permitted under the Agreement, Article 7.2 — Periodic Payments; Suspension for
Nonpayment.

Authority-Directed Changes - Any Work not included in the original scope (including changes in the
Work due to the Authority’s direction to implement modified Standards in performance of the Work) that
the Authority has directed the Design-Builder to perform in accordance with DB §104-3.1, or that arises
from changes to the assumed terms of an Authority Utility Agreement as described in DB §102-5.2.1.
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Authority Engineering Geologist — An engineering geologist in the employ of the Authority or its
designated inspection agency, acting at the request of the Chief Engineer, authorized to perform the duties
required under these General Provisions.

Authority Geotechnical Engineer — A geotechnical engineer in the employ of the Authority or its
designated inspection agency, acting at the request of the Chief Engineer, authorized to perform the duties
required under these General Provisions.

Authority Having Jurisdiction - The Authority is a self-permitting agency as outlined by the laws of
New York State. As such, the Authority is the “Authority Having Jurisdiction (AHJ)” for all demolition,
construction and/or rehabilitation of the buildings and related structures and is responsible for the
administration and enforcement of any applicable regulations or laws.

Authority’s Project Manager - The engineer, or a designated representative, representing the Authority
and having direct supervision of the administration and execution of the Contract.

Authority Utility Agreements - The agreements between the Authority and utility owners as described
in Exhibit A to Part 4 - Utility Requirements.

Baseline Project Schedule - The schedule submitted by the Design-Builder pursuant to DB §108-1.2.2B,
as updated from time to time in accordance with the Contract.

Basic Project Configuration - The salient characteristics of the Project as defined in Appendix | of the
Agreement.

Basis of Payment - The terms under which the Design-Builder is paid for Work.
Betterment - Any upgrading of a utility facility that is not attributable to the construction of the Project,
and is made solely for the benefit of and at the election of the utility owner or other third party; provided,

however, that the following are not considered Betterments:

A)  Any upgrade necessary for safe and effective construction or other accommodation of
the Project;

B)  Replacement devices or materials that meet equivalent standards although they are not
identical,;

C)  Replacement of devices or materials no longer regularly manufactured with the next
highest grade or size, where replacement devices or materials that meet equivalent

standards are not available;

D)  Any upgrading specified in the Contract Documents, and any upgrading required by
applicable Governmental Rules in effect as of the Proposal Date;

E)  Replacement devices or materials which are used for reasons of economy (e.g. non-
stocked items may be uneconomical to purchase);

F)  Any upgrading required by Utility Standards in effect as of the Proposal Date; and
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G)  Any discretionary decision by a utility owner contemplated within a particular Utility
Standard described in clause (F) above.

If an Authority Utility Agreement includes a definition of “betterment” or similar concept, that definition
shall control over the foregoing with respect to the utilities subject to such agreement.

Building Information Modeling (BIM) — A process involving the generation and management of a
digital representation of physical and functional characteristics of a facility in three dimensions. The
resulting model becomes a shared knowledge resource to support decision making about a facility from
concept to design and construction then through its operational life.

Chairman - The Chairman of the Authority or his/her designated representative. The designated
representative of the Chairman of the Authority is the Chief Engineer.

Change in Law - The enactment, adoption, modification, repeal, or other change in any Governmental
Rule, including any change in the judicial or administrative interpretation of any Governmental Rule, or
adoption of any new Governmental Rule, that is materially inconsistent with the Governmental Rules in
effect (or deemed in effect) 30 days before the Proposal Date, and which (i) requires a material
modification in the Project design or in a Relocation design, (ii) results in imposition of additional
mitigation requirements on the Project respecting impacts on Environmental Resources or Cultural
Resources, (iii) prevents renewal of any Governmental Approval, (iv) changes the sales and use tax
exemption described in DB §102-10, or (v) results in an increase in the Design-Builder’s costs directly
attributable to a change in Governmental Rule of at least $500,000. A Governmental Rule shall be
deemed in effect as of 30 days prior to the Proposal Date if it was passed or adopted, even though not yet
effective, as of 30 days before the Proposal Date. In addition, the Design-Builder is charged with
knowledge of proposed rules and regulations, and modifications thereto, that have been published in draft
form by the promulgating authority as of 30 days before the Proposal Date, and no Change in Law shall
be deemed to have occurred except to the extent that the rule or regulation as adopted differs materially
from the draft rule or regulation and differs materially from Governmental Rules in effect as of 30 days
before the Proposal Date.

Chief Engineer - The Chief Engineer of the Authority or his/her designated representative.

City - A subdivision of the State of New York that may be used to designate or identify the location of
the proposed Work.

Civil Integrated Management (CIM) - The collection, organization, and managed accessibility to
accurate data and information related to a highway facility.

Code or Uniform Code - The New York State Uniform Fire Prevention and Building Code(s) and
associated referenced standards.

Code Compliance Certificate/Certificate of Compliance/Certificate of Occupancy (CCC, C of C,
CO) - A written document (certificate) issued by a construction-permitting agency indicating that the
agency has discovered no material or product deviations from applicable code provisions and specified
standards for a building or structure or in work performed, and the work was done in compliance with
approved construction documents thus authorizing the use or occupancy of a particular building,
structure, equipment or system.
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Code Compliance Specialist (Coordinator)/Code Compliance Manager — An Authority representative
who is responsible for assuring that all buildings, premises, equipment, and activities under the
Authority’s care, custody and control are maintained and operated in conformance with all applicable
provisions of the Code(s), rules and other miscellaneous applicable regulations. He/she is authorized to
issue construction permits and code compliance certificates for work which is subject to provisions of the
Code. He/she is also responsible for providing for the review of requests for construction permits, for
inspections during the process of construction, and for inspections in response to complaints regarding
work which is subject to the Code. When appropriate he/she may issue notices of violations, stop work
orders, and temporary approvals for occupancy.

Commissioner - The Commissioner of the New York State Department of Transportation.
Community Benefits Option — The Option set forth in DB §107-32.

Components — Pieces of design and/ or actual entities (subsystems, hardware units, software units) of the
system/subsystem.

Comptroller - The head of the Office of the State Comptroller.

Construction Compliance Engineer (CCE) - The Agencies’ representative with primary responsibility
for monitoring and/or auditing the Design-Builder’s construction and environmental field activities for
compliance with the Contract requirements.

Construction Compliance Monitors (CCM) - Representatives of the Construction Compliance
Engineer (CCE), with responsibility for monitoring and/or auditing the Design-Builder’s construction
activities for compliance with the Contract requirements.

Construction Manager — Key Person appointed by the Design-Builder to lead the Construction
activities.

Construction Permitting Agency - The Authority and any State agency so designated by the Secretary.

Construction Quality Assurance Manager - The Construction QA Manager shall be responsible for
overall management and supervision of the Design-Builder’s construction QA programs. The
Construction QA Manager shall be a New York-licensed professional engineer with similar experience as
the Construction Manager. The Construction QA Manager will report directly to the Design-Builder’s
Quality Manager. The Construction QA Manager, or his/her designees, shall be delegated the authority to
make needed improvements to the quality of Work, including the suspension of the Work if required.
The Construction QA Manager shall be responsible for coordinating the schedules of construction QA
Inspectors with the Design-Builder’s construction activities.

Construction Quality Control Manager - The Construction QC Manager is appointed by the Design-
Builder to lead the Construction QC activities. The Construction QC Manager shall have similar
experience as the Construction Manager. The Construction QC Manager will report directly to the
Design-Builder’s Construction Manager. The Construction QC Manager, or his/her designees, shall be
delegated the authority to make needed improvements to the quality of Work, including the suspension of
the Work if required.

Construction Subcontractor - A Subcontractor (or Affiliate) retained by the Design-Builder that is
involved in the actual construction of the Project.
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Contract - Depending on the context, the Agreement or the Contract Documents identified therein.

Contract Deadline — The Initial Traffic Relocation Deadline, Toll Plaza Completion Deadline, Crossing
Completion Deadline, Physical Completion Deadline or Final Acceptance Deadline.

Contract Documents - The documents identified as such in the Agreement, Article 2 — Documents
Forming the Contract, including any and all provisions required by law to be inserted in the Contract
whether actually inserted or not.

Contract Periodic Payment Schedule (PPS-C) — The schedule that indicates the maximum cumulative
amount payable to the Design-Builder each month.

Contract Price - The total amount paid for the Work to be performed under the Contract, as it may be
adjusted from time to time to account for Orders on Contract.

Contract Time - The time specified in the Contract Documents for completion of the Work. This time
may be defined as a specified fixed date, a given number of work days, a given number of days, or a
combination of the above. The Contract Time may be amended by mutual written agreement to include
authorized extensions of time, as the performance of the Contract requires.

Cost - All expenditures, including design costs, wholly and necessarily incurred, whether on or off the
Site, with respect to the Work and overhead, finance, and other charges properly allocable thereto. Cost
does not include any allowance for profit.

Crossing - The new bridge to be constructed across the Hudson River north of the Governor Malcolm
Wilson Tappan Zee Bridge, with an approximate centerline alignment as shown on the Directive Plans in
Part 6 — RFP Plans, as well as all approaches, maintenance facilities, toll plaza facilities, and other
appurtenances necessary for operation as a toll crossing.

Crossing Completion Deadline — The date by which Design-Builder must achieve Substantial
Completion of the Crossing, as specified in the Agreement, Article 4 — Contract Time.

Crossing Substantial Completion — see “Substantial Completion.”

Cultural Resource - Any prehistoric or historic period artifact, site, building, structure, material remain,
or traditional use area resulting from, or associated with, human cultural activity. Historically important
cultural resources are those eligible for inclusion on the National Register of Historic Places.

Custody - The effective control of a building or structure, subject to the following.

A)  Buildings leased pursuant to chapter 354 of the Laws of 1963 or chapter 152 of the
Laws of 1964 are to be considered within the custody of the State of New York.

B)  The State of New York shall not be deemed to have custody of buildings or building
spaces privately owned which are occupied by State agencies pursuant to a commercial
lease made by the Office of General Services or the Office of Mental Health with the
private owner.

C)  Criteria for determining whether the State possesses effective control of a building
include the following:
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1) ownership of the building or the land on which it is located,;

2) rights of entry or limitations thereon of an owner or landlord with regard to a
building;

3) rights or obligations to make improvements or repairs to a building;

4)  whether a lease provides for total or nearly total discretion by the lessee with
regard to the use or alteration of a building; and

5) whether a particular building is subject to taxation or whether payments in lieu of
taxes are paid by the occupant(s).

D) Notwithstanding any other provision of this definition to the contrary and without
regard to the criteria mentioned in paragraph (C) of this definition, for the purposes of
this Contract the Office for Technology shall be considered to have custody and
effective control of all statewide wireless network facilities; provided, however, that
nothing in this definition shall be construed as subjecting to the provisions of any code
any statewide wireless network facility that would not otherwise be subject to the
provisions of the code; and provided further that for the purposes of this Contract, the
Office for Technology shall not be considered to have custody or effective control of
any statewide wireless network supporting building merely by reason of the
construction or installation of any statewide wireless network facility thereon or therein.

DB Property Acquisition Option — The meaning set forth in DB §107-22.11.1.

DB Utility Agreements - The agreements between the Design-Builder and utility owners as required by
the Contract.

Definitive Design - The stage of design development where design concepts and parameters are
established that will be followed through to completion of the Project.

Definitive Design Review - Review of Definitive Design conducted by the Design-Builder's Design
Quality Assurance Manager, with participation by the Agencies and Stakeholders, as described in DB
§111-8.1.

Demolition Permit - A written document issued by the Authority’s Code Compliance Specialist
(Coordinator)/Code Compliance Manager authorizing the demolition and removal of buildings,
equipment and materials after a determination by the Code Compliance Specialist (Coordinator)/Code
Compliance Manager that the demolition as proposed will comply with applicable provisions of the laws
of New York State.

Department - The New York State Department of Transportation, including staff and managers who
have been delegated certain contractual and technical authority by the Commissioner. The Department
maintains a website at www.dot.ny.gov.

Department of Engineering - The Authority’s Department of Engineering, consisting of the Offices of
Design, Construction Management, Transportation Planning and Environmental Services, Capital
Program Development and Contracts Management.
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Departmental Geotechnical Engineer — A geotechnical engineer in the employ of the Authority or its
designated inspection agency, acting at the request of the Chief Engineer, authorized to perform the duties
required under the Standard Specifications.

Departmental Engineering Geologist - An engineering geologist in the employ of the Authority or its
designated inspection agency, acting at the request of the Chief Engineer, authorized to perform the duties
required under the Standard Specifications.

Design Acceptance - Written confirmation by Agencies after submittal and review of the As-Built Plans
that the design conforms to the Contract requirements and reflects the As-Built conditions. This is
required as part of Final Acceptance.

Design-Builder - The Person selected pursuant to the RFP which enters into the Contract with the
Authority to design and construct the Project.

Design-Builder’s Project Manager - The Design-Builder’s on-site designated representative and single
point of contact for all aspects of the Work.

Design-Builder’s Representative for Security Information - An individual authorized to be the
Design-Builder’s single point of contact for the purpose of communication with the Authority in relation
to security-sensitive information.

Design Compliance Engineer - The Agencies’ representative with primary responsibility for monitoring
and/or auditing the Design-Builder’s design and engineering activities for compliance with the Contract
requirements.

Design Documents - Maps, Design Plans, Project Specifications, reports, calculations, records,
submittals, and other specified documents prepared by the Design-Builder and/or Designer in the course
of performing Project engineering and design Work.

Design Manager — Key Person appointed by the Design-Builder to lead the Design efforts and conduct
an assessment and evaluation of design such that the Design Manager can certify to the Design-Builder
and to the Agencies that the design satisfies the Contract requirements.

Design Plan - Plans prepared by the Design-Builder showing the location, character, dimensions and
other design-related details of the Work to be done.

Design Quality Assurance Manager - The person appointed by Design-Builder who reports directly to
the Design-Builder’s Quality Manager and is responsible for the QA of all Work conducted by the
Designer. The Design QA Manager shall be a New York-licensed professional engineer with similar
experience as the Design Manager. The Design QA Manager shall be responsible for coordinating the
schedule of Design QA activities with the Design-Builder’s design activities.

Design Quality Control Manager - The person appointed by Design-Builder who reports directly to the
Design-Builder’s Design Manager and is responsible for the QC of all Work conducted by the Designer.
The Design QC Manager shall be a New York-licensed professional engineer with similar experience as
the Design Manager. The Design QC Manager shall ensure that checkers are assigned for each design
discipline and for each Design Unit and that they are properly scheduled.
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Design Requirements - Those specifications contained in the Contract that specify the minimum
acceptable technical standards and define the limits within which the design of the Project shall be
developed and conducted.

Design Review - A comprehensive and systematic examination of the design as specified in the Contract
to verify that it is in conformance with the requirements of the Contract, as performed by the Design-
Builder for all stages of the design except As-Built Plans, which is performed by the Agencies. During
all stages of the design, except As-Built Plans, the Agencies will contribute to the review through
Oversight including participation, auditing and spot-checking.

Design Unit - A distinct portion of the Project of which the design is performed as a contiguous,
integrated unit.

Designer - A Principal Participant, specialized Subcontractor, or in-house designer that leads the team
furnishing or performing the design of the Project.

Digital Terrain Model (DTM) — A three-dimensional representation of a terrain’s surface. A DTM is a
major constituent of geographical information processing.

Directive Plans - Plans contained in Part 6- RFP Plans designated as Directive Plans. Directive Plans
depict required elements and components of the Project within specifically defined parameters. The
Design-Builder has limited or no latitude to adjust components or details shown on Directive Plans.
Examples of Directive Plans include the following:

A)  Standard Plans;
B)  Right-of-way plans; and

C)  Any other plans included in the RFP that depict the Basic Project Configuration, but
only to the extent that such plans depict the Basic Project Configuration.

Disadvantaged Business Enterprise - A for-profit, small business concern as defined pursuant to
Section 3 of the federal Small Business Act (Public Law 85-536, as amended) and Small Business
Administration regulations implementing it (13 CFR Part 121) that is at least 51% owned by one or more
individuals who are both socially and economically disadvantaged and which meets the definition set
forth in 49 CFR Part 26.

Disadvantaged Business Enterprise (DBE) Plan - The Design-Builder’s plan submitted to the
Authority in the Proposal, as updated from time to time hereunder, detailing the Design-Builder’s
continuing responsibility to meet its DBE commitments, including its obligation to use good faith efforts
to achieve the Project’s DBE participation goal, including how final design will lead to maintaining the
goal or achieving additional participation in areas identified in any waiver granted at Contract award.
(See DB §102-8.6.)

Dispute - A matter of Contract performance or Contract compensation, including granting of extensions
of time, in which there is or may be disagreement between the Design-Builder and the Authority and
which may involve adjustment of Contract Items or the addition of new items to the Contract, extension
of time for performance, and/or adjustments in compensation necessitated by the resolution of such
disagreement.

Tappan Zee Hudson River Crossing Project 14 PART 2 -DB § 101
I — CONFORMED November 21, 2012



New York State Thruway Authority

Early Construction Start — The meaning set forth in DB §111-3.

Electronic Pricing Documents - Pricing data assembled by the Design-Builder, as described in ITP
Section 4.7 and DB §110. The Electronic Pricing Documents may be used for negotiation of Orders on
Contract and resolution of Disputes and claims and other purposes set forth in the Contract.

Electronic Records Management System - The Design-Builder shall provide and use an Electronic
Records Management System (ERMS) for comprehensive construction management that will be used by
the Design-Builder and the Agencies. The ERMS shall seamlessly cover the complete construction and
materials management process from Contract award through Contract finalization.

Environmental Approvals - Those Governmental Approvals arising from or required by any
Environmental Law in connection with development of the Project, including the DEIS, the FEIS, the
Record of Decision (ROD) and SEQRA findings.

Environmental Documentation — The Environmental Approvals.

Environmental Laws - All Governmental Rules now or hereafter in effect regulating, relating to, or
imposing liability or standards of conduct concerning the environment or to emissions, discharges,
releases, or threatened releases of hazardous, toxic, or dangerous waste, pollutant, contaminant,
substance, or material into the environment including into the air, surface water, or ground water or onto
land, or relating to the manufacture, processing, distribution, use, re-use, treatment, storage, disposal,
transport, or handling of hazardous, toxic, or dangerous waste, pollutant, contaminant, substance, or
material, or otherwise relating to the protection of public health, public welfare, public safety or the
environment (including protection of nonhuman forms of life, land, surface water, groundwater, and air),
including the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. §960
et seq. ("CERCLA"), as amended by the Superfund Amendment and Reauthorization Act of 1986, the
Resource Conservation and Recovery Act, 42 U.S.C. §6901 et seq. ("RCRA"), as amended by the Solid
and Hazardous Waste Amendments of 1984; the Toxic Substances Control Act, 15 U.S.C. §2601 et seq.;
the National Environmental Policy Act, 42 U.S.C. §4321 et seq.; the Occupational Safety and Health Act,
29 U.S.C. §651 et seq.; the Hazardous Materials Transportation Act, 49 U.S.C. §1801 et seq.; the
Hazardous Materials Transportation Uniform Safety Act; the Oil Pollution Act of 1990; the Endangered
Species Act, 16 U.S.C. §1531 et seq.; the Federal Water Pollution Control Act, the Clean Water Act, 33
U.S.C. §1251 et seq.; the Clean Air Act, 42 U.S.C. §7401 et seq.; the Safe Drinking Water Act, 42 U.S.C.
§300f et seq.; the Migratory Bird Treaty Act, 16 U.S.C. §703 et seq.; and the New York State
Environmental Conservation Law; all as amended and supplemented previously or in the future.

Environmental Performance Commitments — Any commitments, obligations or liabilities as defined in
Exhibit B of Part 3, Section 3 — Environmental Compliance.

Environmental Requirements — The requirements listed in 83.1 of Part 3, Section 3 — Environmental
Compliance.

Environmental Resource - The physical and biological components, including paleontological
components, of the human and natural environment.

Equitable Business Opportunity Solution (EBO) — An internet-based management control system that
provides government agencies with the tools to develop, implement and monitor a Disadvantaged
Business Enterprise program in accordance with 49 CFR Part 26, including all the tools necessary to set
agency and contract goals, monitor non-discriminatory procurement and award processes, develop and
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execute availability, utilization and disparity studies, set and monitor labor goals and provide statistical
evidence to remedy discrimination as identified, and to monitor and report on participating contracts. For
purposes of the Contract, Version 1.4 of EBO shall apply, except that the Authority, with notice to the
Design-Builder, may choose to use a different version of EBO at its discretion.

Erosion and Sediment Control - Any action taken or item used as part of the Project, or as a separate
action, to minimize the destructive effects of wind and water on surface soil.

Executive Director - The Executive Director of the Authority.

Federal-Aid - Joint cooperative construction or reconstruction of State highways and bridges or grade
crossing elimination work or other work performed with monies contributed to the State by the federal
government under Title 23 of the United States Code, Highways, and amendments thereto.

Federal-Aid Project - An identification applied to federally aided work for the purpose of the records of
the FHWA.

Final Acceptance - The acceptance of the completed Work by the Authority in accordance with DB
§109-11.4.

Final Acceptance Deadline - The date set forth in the Agreement, Article 4 — Contract Time, by which
Design-Builder is required to achieve Final Acceptance.

Final Design - The stage of design development after Interim Design where the Design Plans and Project
Specifications for a Design Unit are 100% complete.

Final Inspection — The appropriate meaning specified below:

A)  With respect to Physical Completion, the inspection scheduled after receipt of
notification from the Design-Builder that it has completed all physical Work items,
including punch list items and demolition Work, so that a certificate of Physical
Completion may be issued.

B)  For conventional buildings Work, the inspection scheduled at the point when the
Work or designated portion thereof is complete in accordance with the Contract
Documents so that the owner can occupy or utilize the Work for its intended use. A
copy of the Final Inspection list containing all incomplete or unsatisfactory items and
the time allowed to complete the Work is required. The elements of Work to be
completed for Final Inspection include:

1) Complete final cleaning requirements, including touch-up painting.
2) Touch up and otherwise repair and restore marred exposed finishes.
a) General: Provide final cleaning. Conduct cleaning and waste-removal
operations to comply with local laws and ordinances and federal and local

environmental and anti-pollution regulations.

b) Cleaning: Employ experienced workers or professional cleaners for final
cleaning. Clean each surface or unit to condition expected in an average
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commercial building cleaning and maintenance program. Comply with
manufacturer’s written instructions.

il

il

v

vi

vil

viil

1X

X1

X1l

Xiii

X1v

XV

Clean project site, yard, and grounds, in areas disturbed by
construction activities, including landscape development areas, of
rubbish, waste material, litter, and other foreign substances.

Sweep paved areas broom clean.

Rake grounds that are neither planted nor paved to a smooth, even-
textured surface.

Remove tools, construction equipment, machinery, and surplus
material from project site.

Complete removal of temporary facilities not already removed.

Remove debris from limited access spaces, including roofs,
plenums, shafts, equipment vaults, manholes, attics, and similar
spaces.

Vacuum carpet and similar soft surfaces.
Clean mirrors and glass in doors and windows.
Remove labels that are not permanent.

Touch up and otherwise repair and restore marred, exposed finishes
and surfaces. Replace finishes and surfaces that cannot be
satisfactorily repaired or restored. Do not paint over “UL” and
similar labels, including mechanical and electrical nameplates.

Wipe surfaces of mechanical and electrical equipment, and similar
equipment. Remove excess lubrication, paint and mortar droppings,
and other foreign substances.

Clean plumbing fixtures to a sanitary condition, free of stains,
including stains resulting from water exposure.

Replace disposable air filters and clean permanent air filters. Clean
exposed surfaces of diffusers, registers, and grills.

Clean ducts, blowers, and coils.

Clean light fixtures, lamps, globes, and reflectors to function with
full efficiency. Replace burned-out bulbs, and those noticeably
dimmed by hours of use, and defective and noisy starters in
fluorescent and mercury vapor fixtures to comply with requirements
for new fixtures.
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Final Invoice — The invoice for final payment of the Contract Price, based on the Final Supplemental
Agreement.

Final Supplemental Agreement - Agreement between the Authority and the Design-Builder, stating the
total cost of the Work done by the Design-Builder. This document, which may also be referred to as a
"Final Agreement," provides a final tabulation of the net increases or decreases in the Contract Price.

Firmware — The combination of a hardware device and computer instructions and/or computer data that
resides as read-only software on the hardware device.

Generally Accepted Accounting Principles (U.S.) (US GAAP) - Generally accepted accounting
principles in effect in the United States, including the pronouncements and guidance published in the
Federal Accounting Standards Advisory Board Handbook of Accounting Standards and Other
Pronouncements, as amended from time to time.

Geotechnical Engineering Bureau - The Agency employee or other designated inspection agency or
representative of the Agencies, having responsibility for providing Geotechnical Engineering Services,
including laboratory testing of earthwork materials.

Governmental Approval - Any approval, authorization, certification, consent, decision, exemption,
filing, lease, license, permit, registration, concession, grant, franchise, waiver, variance or other approval,
guidance, protocol, mitigation agreement, or memoranda of agreement/understanding, or ruling and any
amendment or modification of any of them provided or required by or with any Governmental Person in
order to design and construct the Project.

Governmental Person - Any federal, state, local, or foreign government; any political subdivision; or
any governmental, quasi-governmental, judicial, public, or statutory instrumentality, administrative
agency, authority, body, or entity other than the Authority.

Governmental Rule - Any statute, law, code, regulation, ordinance, rule, judgment, order, decree,
agreement, directive, guideline, policy requirement, other governmental restriction, or any similar form of
decision of, determination by, interpretation of, or administration of any of the foregoing by any
Governmental Person, which is applicable to the Work or the Project, whether now or hereafter in effect.
“Governmental Rule,” however, excludes Governmental Approvals.

Guarantor - A parent company or other affiliate of a Principal Participant that is providing performance
security for the Contract through a guaranty in the form prescribed in the RFP.

Guaranty - An instrument executed by a Guarantor in the form prescribed in the RFP, guaranteeing the
Design-Builder’s obligations under the Contract Documents.

HARS - The Historic Area Remediation Site identified in 40 CFR Section 228.15(d)(6), in a 15.7 square
nautical mile area located approximately 3.5 nautical miles east of Highlands, New Jersey and 7.7
nautical miles south of Rockaway, Long Island, consisting of a Primary Remediation Area, a Buffer
Zone, and a No Discharge Zone. References in the Contract Documents to disposal at HARS shall mean
disposal at the Primary Remediation Area.

HARS Permit — A Section 103 permit that the Design-Builder will apply for, for the purpose of allowing
disposal of approximately 950,000 cubic yards of eligible dredge materials at HARS and potentially
allowing disposal of dredge materials from demolition at HARS.
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Hazardous Materials - Any (a) substance, product, waste, pollutant, contaminant or other material of
any nature whatsoever that exceeds maximum allowable concentrations for elemental metals, organic
compounds or inorganic compounds, as defined by any Environmental Law; (b) substance, product,
waste, pollutant, contaminant or other material of any nature whatsoever that is or becomes listed,
regulated, or addressed pursuant to any Environmental Law; (c) substance, product, waste, pollutant,
contaminant or other material of any nature whatsoever which may give rise to liability under clause (a)
or (b) or under any statutory or common law theory based on negligence, trespass, intentional tort,
nuisance, or strict liability or under any reported decisions of a state or federal court; (d) petroleum
hydrocarbons excluding de minimis amounts and excluding petroleum hydrocarbon products contained
within regularly operated motor vehicles; and (e) hazardous building materials including asbestos or
asbestos-containing materials, lead or PCBs in structures and/or other improvements on or in the Site or
in subsurface artifacts (other than mineral asbestos naturally occurring in the ground). The term
“Hazardous Materials” includes Hazardous Waste and contaminated materials.

Hazardous Waste - Waste as defined in 40 CFR Part 261.

Highway Advisory Radio - NYSTA radio system used to notify and broadcast advisory messages to the
motoring public over 530 AM radio band.

Hudson Valley Transportation Management Center — A multi-modal, multi-agency facility designed
to integrate and manage the Intelligent Transportation System (ITS) in the lower Hudson Valley.

Incremental Costs - Those costs, if any, which the Design-Builder incurs as a result of a particular
circumstance which the Design-Builder would not have incurred but for the circumstance. In determining
such costs, one would determine the total cost which the Design-Builder would have incurred had the
circumstance not occurred, and subtract such amount from the costs actually incurred. The difference is
the “increment.” For example, if the Design-Builder originally had to relocate three water lines, and a
fourth water line is discovered in the same area which can be relocated by the same crew, subject to the
provision of the Contract, the Incremental Costs would be the costs of keeping the crew working the
additional time to relocate the fourth water line, and would not include any portion of the expense of
moving the crew to the Site in the first place.

Independent Assurance — The Agencies’ activities that are intended as an unbiased and independent
evaluation of all sampling and testing procedures used in acceptance programs as provided in 23 CFR
Part 637. The independent assurance program assures the sampling and testing equipment used in the
acceptance program is operating correctly and remains calibrated. It involves a separate and distinct
schedule of sampling, testing and observation.

Independent Referee Laboratory - The independent certified laboratory selected and retained by
Agencies for resolution of disputes regarding sampling and testing results reported by the Agencies’
verification samplers and testers and the Design-Builder’s QA samplers and testers.

Indicative Plans - Those Plans that are provided as reference information indicating the nature and type
of Work to be designed and constructed as part of the Project and reflecting items for which the Authority
has no particular view on the specific configuration or material used in the final product. Indicative Plans
do not necessarily reflect the final locations, quantities, or all elements required to complete the design.

Initial Baseline Project Schedule - The Baseline Project Schedule submitted with the Proposal.
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Initial Traffic Relocation Deadline — The date specified in the Agreement, Article 4 — Contract Time by
which Design-Builder is obligated to remove all traffic from the existing Tappan Zee Bridge.

Inspection — The act of viewing or looking carefully at construction, manufacturing, design, safety, and
maintenance practices, processes, and products, including document control and Working Plan review, to
ensure the practices, processes, and products comply with the requirements contained in the Contract and
activities specified in the Contract, Design Plans, and/or Project Specifications.

Inspector - A common term used to describe a representative of the Design-Builder or Agencies detailed
to inspect methods of construction or fabrication and/or materials, equipment for Work both on and off
the Site of the Project.

Instructions to Proposers - The document included in the RFP containing directions for the preparation
and submittal of proposals, as amended by any addenda thereto.

Interim Design - The stage of design development after Definitive Design where the Design Plans and
Project Specifications for a Design Unit are at the 60% to 80% stage of completion.

International Accounting Standards (IAS) - International accounting standards in effect and issued by
the International Accounting Standards Board, as amended from time to time.

Landscape Development - Any development or item used as part of the Project or as a separate action
through the use, placement, and management of land and elements for aesthetic enhancement, such as
decorative surfaces and wall faces, benches, waste receptacles, tables, etc., and plant materials consistent
with a specific, approved landscape architectural Design Plan.

Landscaping - The use and placement of plant materials (trees, shrubs, vines, and certain ground covers)
consistent with an approved landscape architectural Design Plan. Planting vegetation for screening and
erosion control purposes does not constitute landscaping.

Land Surveyor - A Land Surveyor licensed or otherwise authorized to practice surveying under Article
145 and registered or otherwise authorized under Article 130 of the New York State Education Law.

Leadership in Energy and Environmental Design - The United States Green Building Council
(USGBC) standard for sustainable building performance.

Lien - Any pledge, security interest, mortgage, deed of trust or other charge or encumbrance of any kind,
or any other type of preferential arrangement (including any agreement to give any of the foregoing, any
conditional sale or other title retention agreement, any lease in the nature of a security instrument, and the
filing of or agreement to file any financing statement or other instrument intended to perfect a security
interest).

Limits of Constructions — The Project Limits as identified on the Directive Plans in Part 6 — RFP Plans.

Listed Material Source - A local source of material that may be listed and described in the Plans and in
the Contract for possible use on the Project.

Main Span — The bridge structure over the Federal navigation channel for the Hudson River.
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Major Maintenance — Repairs to deterioration of non-replaceable components as identified in Part 3
Section 11 — Structures of sufficiently large scope to require the letting of a rehabilitation contract as
opposed to routine and preventive repairs by Authority forces.

Management Plan — The Management Plan developed by Design-Builder as defined in Part 3, Section 2
— Project Management.

Materials Bureau - The Department employee or its designated inspection agency or representative, with
responsibility for providing materials engineering services including laboratory testing.

Minority-Owned Business Enterprise - A business enterprise, including a sole proprietorship,
partnership, or corporation that is a small business at least 51% owned by one or more minority group
members and meets the definition set forth in Article 15-A of the New York State Executive Law.

Necessary Basic Project Configuration Change - Material changes in the Basic Project Configuration
that are necessary to correct an error, omission, or defect in the Basic Project Configuration (with the
understanding that a change shall be deemed “necessary” only if the error, omission, or defect creates a
conflict with other Contract requirements or another problem which cannot reasonably be corrected
without a material change in the Basic Project Configuration).

Ninety Day Schedule — The schedule submitted by the Design-Builder pursuant to DB §108-1.2.2A.

Non-Conformance Report — The written documentation of deficiencies, instances of non-compliance,
errors, and/or omissions in the Work, per DB §105-16. The Non-Conformance Report is a means and
method to document findings brought forth by either the Design-Builder or the Agencies at any point
during the Project design or construction to identify non-conforming items that shall be documented and

managed until Final Acceptance.

Notice to Proceed - Written notice to the Design-Builder to proceed with some or all of the Work as
specified in the Contract including, when applicable, the start date of the Contract Time.

Option — An option exercisable by the Authority under Article 1.2 of the Agreement or DB §107-32.
Option Amount - The meaning set forth in the Agreement, Article 1.2.1.

Option Exercise Deadline - The meaning set forth in the Agreement, Article 1.2.

Option Proposal — The meaning set forth in the Agreement, Article 1.2.1(1).

Option Proposal Notification Deadline — The meaning set forth in the Agreement, Article 1.2.1(1).
Option Proposal Submission Deadline — The meaning set forth in the Agreement, Article 1.2.1(1).

Order on Contract - A written order issued by the Authority in accordance with DB §104-3 or DB §109-
0.

Oversight - Actions by the Agencies to satisfy themselves that the Design-Builder is designing,
constructing and managing the Work in accordance with the Contract Documents. It includes actions
identified in the Contract Documents by the terms Independent Assurance, Verification Sampling and
Testing, compliant/compliance, accept/acceptance, inspect/inspection, audit, confirm, review, verify or
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terms of similar import. Agencies’ comments as a result of Oversight are conveyed to the Design-Builder
through consultation and written comment. Neither the activity of Oversight nor the lack of consultation
and written comment on the part of the Agencies shall be construed to relieve the Design-Builder and its
organization from the responsibility and costs for meeting all Contract and regulatory requirements.

Part — Unless otherwise required by the context, a major subdivision of the Contract Documents.
Partial Suspension - Suspension of Work on some, but not all, items.

Payment Bond - The bond, in the form set forth in the RFP or as otherwise approved by the Authority,
executed by the Design-Builder and its Surety, in the stated maximum amount required by the Contract,
guaranteeing the payment of all monies due to persons furnishing labor or materials to the Design-Builder
or its Subcontractors in the prosecution of the Work, up to such stated maximum amount.

Performance Bond - The bond, in the form set forth in the RFP or as otherwise approved by the
Authority, executed by the Design-Builder and its Surety, in the stated maximum amount required by the
Contract, guaranteeing performance of all Work in compliance with the requirements of the Contract
Documents.

Person - Any individual, firm, corporation, company, limited liability company (LLC), joint venture,
voluntary association, partnership, trust, or unincorporated organization, or combination thereof.

Physical Completion — Completion of all physical Work on the Project and Final Inspection thereof,
including: (i) Substantial Completion of the Crossing, (ii) completion of demolition of the existing
Tappan Zee Bridge and removal of all debris, (iii) completion and integration of all Crossing and facility
security systems and training of Authority personnel in their use, (iv) completion of all construction and
demolition punch list Work, (v) acceptance of the Work by third parties as required, and (vi) completion
of final clean-up of the Site as required by the Contract Documents.

Physical Completion Deadline — The date specified in the Agreement, Article 4 — Contract Time by
which Design-Builder is required to achieve Physical Completion.

Prestressed Concrete Construction Manual — The New York State Prestressed Concrete Construction
Manual published by the Office of Structures Design and Construction, which is current on the date of
advertisement for bids. The Prestressed Concrete Construction Manual is a mandatory supplement to the
contract documents for contracts which include Prestressed Concrete Units (Structural).

Price Center - The components of the Project so designated by the Design-Builder in its Proposal or in
accordance with DB §109.

Principal Participant - Any of the following entities:
A)  The Design-Builder;

B)  If the Design-Builder is a partnership, joint venture, or limited liability company, each
general partner or member of the Design-Builder; and/or

C)  Each Person holding (directly or indirectly) a 15% or greater interest in the Design-
Builder.
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Professional Architect - A professional architect licensed or otherwise authorized to practice architecture
under Article 147 and registered or otherwise authorized under Article 130 or the New York State
Education Law.

Professional Engineer - A professional engineer licensed or otherwise authorized to practice engineering
under Article 145 and registered or otherwise authorized under Article 130 of the New York State
Education Law.

Professional Landscape Architect - A professional landscape architect licensed or otherwise authorized
to practice engineering under Article 148 and registered or otherwise authorized under Article 130 of the
New York State Education Law.

Project - The improvements to be designed and constructed by the Design-Builder and all other Work
product to be provided by the Design-Builder in accordance with the Contract Documents.

Project Labor Agreement - The Project Labor Agreement attached as Appendix VI to the Agreement and
agreed to by the Design-Builder. In the event of a conflict between a provision of the Project Labor
Agreement and any other of the Contract Documents, the provisions of the Project Labor Agreement shall
apply to the fullest extent permitted by law.

Project Limits — As defined in §2.1 of Appendix | to the Agreement.
Project Requirements — All of the terms and conditions set forth in Part 3 - Project Requirements.

Project Specifications - Those specifications developed by the Design-Builder to define and control the
specific requirements, conditions, means, and methods to be used on the Project. Project Specifications
will be based on the Contract requirements, including the Standard Specifications, and shall provide
finished products that meet or exceed the quality requirements of the Contract. Project Specifications are
subject to review, consultation and written comment of the Authority’s Project Manager during Design
Reviews, and to a determination by the Agencies, in their sole discretion, whether the Project
Specifications meet the Contract requirements.

Proposal - The proposal submitted by the Design-Builder in response to the RFP, including the
clarifications thereto identified in Part 9 — Design-Builder’s Proposal.

Proposal Date or Proposal Due Date - The date of submittal of the Proposal, as specified in the
Agreement.

Proposal Price — The Contract Price stated in the Agreement, Article 7 — Compensation, as of the date of
execution thereof.

Protect in Place - Any activity undertaken to avoid damaging a utility which does not involve removing
or relocating that utility, including staking the location of a utility, avoidance of a utility’s location by
construction equipment, installing steel plating or concrete slabs, encasement in concrete, temporarily de-
energizing power lines, and installing physical barriers. For example, temporarily lifting power lines
without cutting them would be considered a method in which to Protect in Place, whereas temporarily
moving power lines to another location after cutting them would be considered a Temporary Relocation.
The term includes both temporary measures and permanent installations meeting the foregoing definition.
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Public Information Plan — A document produced by the Authority setting out a program for public
information that shall be supported by the Design-Builder, as set forth in Part 3, Section 8 — Public
Involvement.

QA Engineering Firm — The independent engineering consultant(s) retained by Design-Builder
responsible to oversee, manage, certify and perform design and construction QA activities. The QA
Engineering Firm (and any firm(s) acting as a subconsultant to the QA Engineering Firm) shall not be
owned by or be an affiliate of the Design-Builder, any Principal Participant, the Designer or any
construction Subcontractor. The QA Engineering Firm shall be responsible for management and
scheduling of all QA activities for all items of Work for this Contract.

QA Inspection — Quality Assurance inspections performed by the QA Engineering Firm in accordance
with DB §§112 and 113.

QA Sampling and Testing — Sampling and testing performed by the QA Engineering Firm
independently of the Design-Builder production or QC Inspectors.

QC Inspection — Quality Control inspections are performed by the Design-Builder’s personnel who are
responsible for assessing and adjusting design, production and construction processes so as to control the
level of quality being produced in the Project. The purpose of QC Inspections is to measure those quality
characteristics and to inspect those activities that affect the production at a time when corrective action
can be taken to substantially decrease the likelihood that appreciable non-conforming material will be
incorporated in the Project.

QC Sampling and Testing — Sampling and testing performed by the Design-Builder.
Quality — The degree to which a product or service conforms to a given requirement.

Quality Assurance - All planned and systematic actions by the QA Engineering Firm necessary to
confirm QC is performed in accordance with the Quality Plan, that all Work complies with the Contract
and that all materials incorporated in the Work, all equipment, and all elements of the Work will perform
satisfactorily for the purpose intended.

Quality Assurance Laboratory — Any testing laboratory retained by the QA Engineering Firm to
perform laboratory QA testing, that complies with the requirements for Agencies certification for
applicable tests.

Quality Characteristic - The characteristic of a unit or product that is actually measured to determine
conformance with a given requirement. Example: measuring percent air content in concrete is a Quality
Characteristic.

Quality Check Points (Hold Points) — Quality Check Points (QCP) established at various stages of
construction for the Project that provide an opportunity to evaluate work for acceptability before
beginning the next portion of the work.

Quality Control - The total of all activities performed by the Design-Builder, Designer, Subcontractors,
producers or manufacturers to ensure that the Work meets Contract requirements. For design, this
includes, but is not limited to, procedures for design quality, checking, design review including reviews
for constructability, and review and approval of Working Plans. For construction this includes procedures
for materials handling and construction quality, inspection, sampling and testing of materials, plants,
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production and construction; material certifications; calibration and maintenance of equipment;
production process control; and monitoring of environmental compliance. Quality Control also includes
documentation of all QC design and construction efforts.

Quality Manager - The individual employed by the Design-Builder who is responsible for the overall
Quality Plan and Quality Assurance activities of the Design-Builder, including the quality of
management, design, and construction.

Quality Plan - The Design-Builder’s plan for implementing the Design-Builder’s overall Quality System
and associated activities, including Design-Builder’s QC/QA and procedures to assure and document
quality of design and construction activities through reviews, inspections, testing, internal
communications, and necessary interfaces with the Agencies and the Agencies’ Oversight activities.

Quality System - The overall quality system and associated activities, including Design-Builder QC and
QA activities, Agencies’ Oversight and IA program and associated Quality Plan that will assure materials
and workmanship incorporated into the Project are in conformity with the Contract requirements, Design
Documents and Project Specifications.

Readiness for Construction - The stage of design development after Final Design where the Design
Plans and Project Specifications for a Design Unit or a component thereof are 100% complete and satisfy
the requirements of DB §111-11.6.

Reference — Any publication or other document, or provision(s) contained therein, to the extent that it is
specifically identified as a “Reference” in the Contract Documents. The Design-Builder is not required to
use References in design and construction of the Project, but may use the References as it deems
appropriate.

Reference Documents - The documents provided with and so designated in the RFP. The Reference
Documents, including plans contained therein and/or so designated, are not Contract Documents and were
provided to Design-Builder for informational purposes only and are relied upon at the Design-Builder’s
own risk.

Regulatory Agencies — Those Governmental Persons involved in permits, approvals, 106 process,
consultation or otherwise having jurisdiction over or involvement with any aspect of the Project.

Relocation - Each removal, relocation, abandonment, and/or protection in place (including provision of
temporary services as necessary) of any and all utilities that is necessary in order to complete the Work as
required by the Contract.

Request for Proposals — The written solicitation issued by the Agencies (and as amended by any
addenda) resulting in selection of the Design-Builder, including the Instructions to Proposers, Contract
Documents, and Reference Documents.

Request for Qualifications - The written solicitation issued by the Agencies seeking SOQs to be used to
identify the shortlisted proposers that received the RFP for the Project.

Responsible Architect - The New York-registered architect designated by the Designer for each Design-
Builder-designated Design Unit who is responsible for signing and sealing design reports, Design Plans,
Working Plans and Project Specifications for the assigned Design Unit(s).
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Responsible Engineer — The New York-licensed engineer, designated by the Designer for each Design-
Builder-designated Design Unit who is responsible for signing and sealing design reports, Design Plans,
Working Plans and Project Specifications for the assigned Design Unit(s).

RFP Date — The date the RFP was issued, as specified in the Agreement.

RFP Plans — Those plans included in Part 6 — RFP Plans which are, generally-speaking, incomplete
plans representing the Project and its components. RFP Plans may be Administrative Plans, Directive
Plans or Indicative Plans.

ROW Acquisition Schedule - The schedule for acquisition of rights of way (including fee acquisitions
and easements) and other real property interests by the Authority set forth in Part 3, Section 7.3.1 - ROW
Provided by the Authority, as the initial Acquisition Clearance and Status Report.

ROW Limits - The area within the Project Limits that is between the highway boundaries, held in trust
by Authority for the People of the State of New York in either fee or ecasement.

Safety Plan - The plan that sets out the Design-Builder’s means of complying with its obligations in
relation to Project safety, which plan shall be provided and maintained in accordance with DB §107-7.5.

Scope of the Project - The brief description of the Work to be performed to design and construct the
Project as contained in the Contract Documents.

Schedule of Prices — The detailed schedule of prices to be developed and revised in accordance with DB
§109-1.1.

Secretary - The Secretary of State of New York.

Section — Unless otherwise required by the context, a subdivision of the Project or a subdivision of a Part
of the Contract Documents.

Security Management System — The security management system required by Part 3, Section 20 -
Security.

Site - Those areas designated in writing by the Authority for performance of Work and such additional
areas as may, from time to time, be designated in writing by the Authority for the Design-Builder’s use in
performance of the Work. The Site initially includes the area within the ROW Limits. For purposes of
insurance (subject to any notification and other requirements imposed by the insurer(s) for approval),
indemnification, safety and security requirements, and payment for use of equipment, the term “Site” also
includes (a) the field office sites, (b) any property used for bonded storage of material for the Project
approved by the Authority, (c) staging areas dedicated to the Project, and (d) areas where activities
incidental to the Project are being performed by Design-Builder or Subcontractors, but excluding any
permanent locations of Design-Builder or such Subcontractors.

Site Security Plan - The plan that sets out the Design-Builder’s means of complying with its obligations
in relation to Site security, which plan shall be provided and maintained in accordance with the Contract

following consultation and written comment thereon by the Authority’s Project Manager.

Soil Mechanics Bureau - See Geotechnical Engineering Bureau.
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Special Provisions - Additions and revisions to Standard Specifications Construction and Materials,
published by the New York State Department of Transportation dated May 1, 2008 as updated, as
modified by the New York State Thruway Authority’s Addendum, TA (09), covering conditions
applicable to this individual Project, as set forth in Part 5 — Special Provisions.

Stakeholder — Any Person designated by the Authority as such, including:

A)  The State, primarily represented by the Department, including its subsidiary agencies
and departments;

B) The FHWA;

C)  Other states and/or multi-state authorities directly affected by or cooperating with the
development of the Project;

D)  Federal and State regulatory and permitting agencies having jurisdiction over portions
of the Work;

E)  Counties, cities, towns, and villages within the State directly affected by the Project;

F)  Other public or private entities impacted or potentially impacted by the Project, such as
authorities, utility owners, transit systems, and railroads; and

G)  Other entities specifically identified by the Authority.

Standards — Any publications or other documents, or provision(s) contained therein, to the extent that
they are specifically identified as “Standards” in the Contract Documents. The term includes standards
developed and published by the Authority, the Department, and recognized associations, societies,
institutes and other entities for design and construction. Standards established by reference in the
Contract Documents constitute a further elaboration of the Project requirements.

Standard Plans - Detailed Plans that depict the dimensional requirements and clearances of certain
features of the Project and components, subassemblies, or systems to be incorporated into the Project,
issued by the Authority or other Stakeholder, for general application and repetitive use in connection with
the Project.

Standard Specifications — The Standard Specifications Construction and Materials, published by the
New York State Department of Transportation dated May 1, 2008 as updated, excluding Part 100, as
modified by the New York State Thruway Authority’s Addendum, TA (09), and as further modified by
Part 5 — Special Provisions and Part 7 - Engineering Data.

State - The State of New York.

Steel Construction Manual — The New York State Steel Construction Manual published by the Office of
Structures Design and Construction, which is current on the date of advertisement for bids. The Steel
Construction Manual is a mandatory supplement to the contract documents for contracts which require the
Design-Builder to furnish or rehabilitate structural metals.
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Stipend Agreement — Any agreement, in the form of Form SA, ITP Appendix D, executed by the
Design-Builder and the Authority, providing for the payment of a stipend under the terms and conditions
set forth therein.

Structural Tests and Special Inspections - All tests and inspections associated with materials,
installation, fabrication, erection, or placement of components and connections requiring expertise to
ensure compliance with approved construction documents and referenced standards, associated with
Chapter 17 of the NY State Building Code. All tests and inspections are to be coordinated with the
designated Code Compliance Specialist (Coordinator)/Code Compliance Manager.

Subcontract - Any agreement entered into by the Design-Builder or a Subcontractor (at any tier unless
otherwise specified) for a portion of the construction or any other part of the Work in connection with,
and under the terms of, the Contract.

Subcontractor - Any Person with whom the Design-Builder has entered into any Subcontract and any
other Person with whom any Subcontractor has further subcontracted any part of the Work, at any tier.
Suppliers and materialmen are excluded from the term. The term does not include any employee with an
employment contract, or any employee organization with a collective bargaining agreement, who with the
written consent of the Authority, sublets any part of the Contract.

Substantial Completion — The appropriate meaning specified below:

With respect to the Crossing, the term Substantial Completion means the point at which the Authority’s
Project Manager determines, in response to a request by the Design-Builder, that (i) the Design-Builder
has completed the Crossing (except for the shared use path, punch list items related to the Crossing, final
cleanup and other items which the Contract contemplates are required for Physical Completion or Final
Acceptance and not for Crossing Substantial Completion), including all Work required to transition the
Westbound Bridge from two-way to one-way toll traffic; (ii) Design-Builder has ensured that all
construction associated with the Crossing has been performed in accordance with the requirements of the
Contract Documents; (iii) Design-Builder has ensured that the Crossing may be operated without damage
to the Crossing or any other property on or off the site, and without injury to any Person; (iv) Design-
Builder has completed all required activities associated with installation and testing of toll collection
equipment; and (v) Design-Builder has otherwise ensured that the Crossing is ready for operation such
that it can be safely and effectively used by the public without further lane closures, barriers, cones,
delays, disruption, or impediments, with all lanes open to toll traffic except as may be required for
completion of the shared use path.

With respect to the new Westbound Bridge, the term Substantial Completion means the point at which
the Authority’s Project Manager determines, in response to a request by the Design-Builder, that (i) the
Design-Builder has completed all elements of the Westbound Bridge necessary for it to be opened to two-
way toll traffic; (ii) Design-Builder has ensured that all construction associated with use of the
Westbound Bridge for two-way toll traffic has been performed in accordance with the requirements of the
Contract Documents; (iii) Design-Builder has ensured that the Westbound Bridge may be operated for
two-way toll traffic without damage to the Westbound Bridge or any other property on or off the site, and
without injury to any Person; (iv) Design-Builder has completed all required activities associated with
installation and testing of toll collection equipment allowing the Westbound Bridge to be opened to two-
way toll traffic; (v) Design-Builder has otherwise ensured that the Westbound Bridge is ready for
operation for two-way toll traffic such that it can be safely and effectively used by the public without
further lane closures, barriers, cones, delays, disruption, or impediments, with all lanes open to toll traffic;
and (vi) Design-Builder has completed all other measures needed to permit removal of traffic from the
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existing bridge, other than those measures that the Contract Documents specify will be undertaken by the
Authority.

For conventional buildings Work, the term “Substantial Completion means the point at which the
progress of the Work or designated portion thereof is sufficiently complete in accordance with the
Contract Documents so that the owner can occupy or utilize the Work for its intended use. Items that
need to be completed at this point include:

A)  List of Incomplete Items (Punch List)
B)  Certificates of Release

C)  Closeout documents including project record documents, operation and maintenance
manuals

D)  Material submittals — including tools, spare parts, extra materials, and similar items.

Surety - The corporate body or bodies properly licensed in the State which has or have issued the
Performance and/or Payment Bond.

Suspension and Debarment - The disqualification of a Person from proposing on public works projects
for a period of time determined in accordance with United States Department of Transportation (USDOT)
regulations.

System Specification — A top level set of requirements for a system. A System Specification may be a
system/ subsystem specification, prime Item Specification, or a Critical Item Specification, or a Critical
Item Development Specification.

Tangible Net Worth — With respect to any Person, the sum of the amounts described in items (A)
through (C) below for such Person and its subsidiaries, determined on a consolidated basis without
duplication in accordance with US GAAP or IAS:

A)  the amount of capital stock; plus

B)  the amount of surplus and retained earnings (or, in the case of a surplus or retained
earnings deficit, minus the amount of such deficit); minus

C)  the sum of the following: cost of treasury shares and the book value of all assets that
should be classified as intangibles (without duplication of deductions in respect of items
already deducted in arriving at surplus and retained earnings) but in any event including
goodwill, minority interests, research and development costs, trademarks, trade names,
copyrights, patents and franchises, unamortized debt discount and expense, all reserves
and any write-up in the book value of assets resulting from a revaluation thereof
subsequent to the last day of the prior fiscal year used in preparing the Person’s
financial statements.

Temporary approval for occupancy - A written document issued by the Authority’s Code Compliance
Specialist (Coordinator)/Code Compliance Manager permitting a building or a portion thereof to be
occupied for a temporary period notwithstanding the fact that construction of the building may not be
complete or that violations of the code remain unresolved.
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Temporary Relocation - Any interim Relocation of a utility (i.e., the installation, removal, and disposal
of the interim facility) pending installation of the permanent facility in the same or a new location, and
any removal and reinstallation of a utility in the same place with or without an interim Relocation.

Termini - A general term used to describe the limits of the Project, and including the beginning and end
of the Project, the ROW Limits, pit sites, haul roads, and temporary and permanent construction or
maintenance easements.

Thruway — The network of toll roads and bridges operated by the Authority.

Thruway Director, Office Of Construction Management - The Director, Office of Construction
Management, Department of Engineering of the Authority, or a designated representative.

Thruway Division - A geographic section of the Thruway system used to designate or identify the
location of the proposed work. There are four such Thruway Divisions and their limits are generally
described as follows:

A)  New York Division - That portion of the Thruway South of Milepost 76.5 in Ulster
County including the entire Garden State Parkway connection, the New England
Thruway (1-95) from NE 0.17 through NE 15.01, the entire Cross Westchester
Expressway (1-287), and all of 1-84.

B)  Albany Division - That portion of the Thruway between Milepost 76.5 in Ulster County
and Milepost 197.9 in Montgomery County, including the Berkshire Spur from B 0.00
to B 24.28.

C)  Syracuse Division - That portion of the Thruway between Mileposts 197.9 in
Montgomery County and Milepost 350.6 in Ontario County.

D)  Buffalo Division - That portion of the Thruway West of Milepost 350.6 including the
Niagara Thruway (1-190) N 0.00 through N 21.1.

Thruway Division Construction Engineer — An employee of the Authority, under the direction of the
Division Director, who has been delegated the responsibility for supervision of the Authority’s Project
Manager. Also known as the Assistant Division Director Engineering Services.

Thruway Division Director - The ranking staff employee of the Authority in a Thruway Division.

Thruway Division Traffic Supervisor - An employee of the Authority, under the direction of the
Division Director, who has the responsibility for safety and control of all vehicular traffic on the
Thruway.

Time Related Dispute - Any Dispute arising from any event not within the Design-Builder's control,
performance, action, force, or factor which materially and adversely affects the scheduled time of
performance depicted in the Design-Builder's most recent Baseline Project Schedule submitted to the
Authority.

Toll Plaza Completion — Completion by Design-Builder of the final toll plaza configuration in
accordance with Part 3, Project Requirements, Section 26 — Toll Plaza, and taking of all other action
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necessary for use of the toll plaza for combined manual and electronic toll revenue service, as specified in
the Agreement, Article 4 — Contract Time.

Toll Plaza Completion Deadline — The date by which Design-Builder must achieve Toll Plaza
Completion.

Toll Utility Building — A building adjacent to toll lanes that houses rooms for operations personnel and
maintenance equipment for the toll system.

Traffic Data System — NYSTA system for detecting and classifying vehicles using inductance loops and
traffic counters.

Transportation Operations Coordinating Committee -- A coalition of 16 transportation and public
safety agencies in the New York/New Jersey/ Connecticut metropolitan region created in 1986 to provide
a cooperative, coordinated approach to regional transportation management.

Unit Price — The price per unit of measure specified for items of Work in accordance with any unit priced
Orders on Contract.

Unsuccessful Proposer’s Work Product — Any technical concepts included in the proposal submitted by
an unsuccessful proposer in response to the RFP or submitted by the proposer for review by the Agencies
in accordance with the RFP, including any alternative technical concepts, ideas, innovation, technology,
techniques, methods, processes, unique uses of commercial items, design concepts, solutions,
construction means and methods, project execution approach, drawings, reports, plans and specifications
and information that constitutes intellectual property in the proposal or any alternative technical concept
submittal.

Utility Agreement - The Authority Utility Agreements and DB Utility Agreements.
Utility Delay — The meaning set forth in DB §102-5.3.
Utility Information - The utility-related data set forth in the Contract.

Utility Relocation Plans - The Design Plans for Relocation of a utility impacted by the Project, to be
prepared by the Design-Builder or the utility owner.

Utility Standards - The standard specifications, standards of practice, and construction methods that are
applicable to a Relocation pursuant to the terms and conditions of a Utility Agreement; provided that if a
particular facility is not governed by a Utility Agreement or the applicable Utility Agreement does not
specify applicable standards, the term “Utility Standards” shall mean the standard specifications,
standards of practice, and construction methods that are customarily applied by a utility owner to its
facilities, in effect as of the Proposal Date. Refer to Part 7 - Engineering Data, for copies of applicable
Utility Standards supplied by certain of the utility owners.

Value Engineering Change Proposal - A proposal developed and documented by the Design-Builder
which (A) produces a net savings to the Authority without impairing essential functions or characteristics
of the Project (including the meeting of requirements contained in all Governmental Approvals); and (B)
would modify or require a change in any of the requirements of or constraints set forth in the Contract
Documents in order to be implemented. A Value Engineering Change Proposal cannot be based solely
upon a change in quantities.
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Verification Sampling and Testing — Sampling and testing performed by the Agencies, or by a firm
retained by the Agencies, to validate the quality of the product.

Virtual Design and Construction (VDC) — The integrated use of multidisciplinary performance models
for the project delivery process. The disciplines can include design, construction and project
management. VDC combines engineering models of the physical facility, the project delivery process,
and the organization of entities doing the work. These virtual models are linked to share data so that
changes to one aspect alter dependent aspects of the related models.

Warranties - The written commitments of the Design-Builder as set forth in the Contract regarding
quality and performance over a specified period of time after Physical Completion of the Project.

Westbound Bridge — The new bridge structure for westbound traffic that Design-Builder is required to
complete as part of the Project.

Women-Owned Business Enterprise - Women-Owned Business Enterprise means a business enterprise,
including a sole proprietorship, partnership, or corporation that is a small business at least 51% owned by
one or more US citizens or permanent resident aliens who are women and meets the definition set forth in
Article 15-A of the New York State Executive Law.

Work - All of the administrative, design, engineering, real property acquisition support services, utility
support services, procurement, legal, professional, manufacturing, supply, installation, construction,
supervision, management, testing, verification, labor, material, equipment, maintenance, warranty,
documentation, and other duties and services to be furnished and provided by the Design-Builder as
required by the Contract Documents, including all efforts necessary or appropriate to achieve Final
Acceptance of the Project except for those efforts which the Contract Documents specify will be
performed by the Authority or other Persons. In certain cases, the term is also used to mean the products
of the Work.

Work Product - All data, information, documentation and other materials prepared by or on behalf of the
Design-Builder and in any way related to the Project including designs, drawings, reports, schedules,
studies, plans, specifications, deliverables and supporting documentation the Design-Builder may be
required to submit pursuant to the Contract, engineering documents, geotechnical soils and soil boring
data, analyses, reports and records, property files, agreements and documents, all documents comprising
or underlying the Design-Builder’s development of the Design Documents, engineers' and inspectors'
diaries and reports, utility relocation plans and agreements, right-of-way record maps and surveys, and
other data, analyses, studies and reports, correspondence and memoranda relevant to design or
construction decisions, correspondence and memoranda relevant to operation and maintenance decisions,
contracting plans, air quality monitoring data, environmental reviews, studies and reports, mitigation
studies and reports, data, assessments, studies and reports regarding Hazardous Materials investigations,
testing, borings, monitoring and analyses, manifests regarding handling, storage or transportation of
Hazardous Materials, correspondence and agreements relating to Governmental Approvals, Orders on
Contract, work authorizations, final quantities, pile driving records, records of accidents and traffic
management, field test records and reports, concrete pour records, surfacing depth check records, grade
and alignment books, cross-section notes, drainage notes, photographs, false work and form plans, records
of construction materials, and any other documents which can be reasonably described as technical or
engineering documents. Work Product expressly excludes, however, documents and information which
the Design-Builder and Authority mutually agree in writing, or which a court determines, to be exempted
or protected from public disclosure.
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Work Zone Traffic Control Plan — The required plan for traffic control and management developed by
Design-Builder.

Workforce Participation Plan — A plan prepared by Design-Builder addressing Design-Builder’s and
Subcontractors’ workforces and equal employment opportunity goals.

Working Plans - Those plans prepared by the Design-Builder to supplement Design Plans to specify
additional details and procedures for construction of the Project, including the following:

A)  Construction details;

B)  Erection plans;

C)  Fabrication plans;

D)  Transportation plans

E)  Storage plans

F)  Field design change plans;

G)  Stress sheets;

H)  Shop plans;

I Lift plans;

)} Bending diagrams for reinforcing steel;

K)  Falsework plans; and

L)  Similar data required for the successful completion of the Work.
DB 101-4 OTHER DEFINITIONS
The following terms, whether lower-cased or capitalized, shall have the following meanings:
affiliate (of a designated entity) - (a) Any Person which, directly or indirectly, through one or more
intermediaries, controls, is controlled by, or is under common control with, the designated entity or any of
the members, partners or shareholders holding a significant equity interest in the designated entity; and
(b) any Person for which a significant equity interest in such Person is held by (i) the designated entity,
(i1) any of the designated entity’s members, partners or significant shareholders or (iii) any affiliate of the
designated entity under part (a) of this definition.
For purposes of this definition, the term “control” means the possession, directly or indirectly, of the
power to cause the direction of the management of a Person, whether through voting securities, by
contract, by family relationship, or otherwise.
approval/approve — With respect to approvals to be provided by the Authority or Agencies hereunder,

the term “approval” means a written statement by the Authority’s or Agencies’ authorized representative,
based on a review by or on behalf of the Authority or Agencies of specified Work for compliance with
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Contract requirements, indicating that the specified Work has been approved. Approvals will only be
given for those submittals, activities, or Work specifically identified for “approval” in the Contract
Documents. The term “approve” means “provide approval.” See also DB §105-16.

award — Approval of the Contract by the Authority’s Board, the New York State Office of the Attorney
General and the Office of the State Comptroller.

bridge - The term bridge shall apply to any structure, whether single or multiple span construction, with a
clear span in excess of 20 feet when measurement is made horizontally along the center line of roadway
from face to face of abutments or sidewalls immediately below the copings or fillets, or, if there are no
copings or fillets, at 6 inches below the bridge seats or immediately under the top slab, in the case of
frame structures. In the case of arches, the span shall be measured from spring line to spring line. All
measurements shall include the widths of intervening piers or division walls, as well as the width of
copings or fillets.

building - Any roofed structure used or intended for supporting or sheltering any use or occupancy. The
word “building” shall be construed when used herein as though followed by the words “or part or parts
thereof” unless the context clearly requires a different meaning. The term “building” shall include
residential structures.

business — A corporation, partnership, individual, sole proprietorship, joint venture, or any other legal
entity through which commercial activity is conducted.

calendar day - Every day shown on the calendar, beginning at 12:00 a.m. (midnight) Eastern Time
(standard or daylight as applicable).

commissioning - A systematic quality assurance process to ensure that all highway, bridge and building
systems, including mechanical, electrical, plumbing and HVAC systems, are properly integrated and
perform according to the design intent and Contract requirements.

community stakeholder — The following Persons, with whom the Design-Builder will need to coordinate
its activities on a regular, daily basis during performance of the Work: (i) Village of Tarrytown (Mayor,
Administrator, Superintendent, Department of Public Works, Fire Chief, Village Engineer, Police Chief);
(i1) Village of Sleepy Hollow (Administrator, Mayor, Chief of Police, Superintendent, Department of
Public Works, Chief of EMS); (iii) Village of Irvington (Mayor, Administrator, Chief of Police, Fire
Chief, Superintendent of Public Works); (iv) Village of Elmsford (Mayor, Administrator, Village
Engineer, General Foreman, Highway & Sanitation Department, Commissioner of Police); (v) Town of
Greenburgh (Supervisor, Town Engineer, Commissioner of Public Works); (vi) Village of Nyack (Mayor,
Administrator, Village Engineer, Manager, Public Works); (vii) Village of South Nyack (Mayor, Chief of
Police, Village Engineer); (viii) Grandview on Hudson (Mayor,); (ix) Town of Clarkstown (Town
Supervisor, Town Engineer, Supervisor, Highway Department): (x) Town of Orangetown (Supervisor,
Superintendent of Highways, Chief of Police); (xi) hospitals (Westchester Hospitals, Westchester Medical
Center, Phelps Memorial Hospital, Rockland Hospitals, Nyack Hospital); and (xii) ambulance services
(Tarrytown Volunteer Ambulance Corps, Nyack Community Ambulance Corps, Irvington Volunteer
Ambulance Corps, Sleepy Hollow Volunteer Ambulance Corps, Dobbs Ferry Volunteer Ambulance
Corps, Ardsley-Secor Volunteer Ambulance Corps, Congers Valley Cottage Ambulance Corps, and
South Orangetown Ambulance Corps).

composite items - Items that consist of rock and non-rock components and are limited to unclassified
excavation and trench excavation.
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construction - The construction, reconstruction, alteration, conversion, repair, installation of equipment
or use of buildings and structures, and requirements or standards relating to or affecting materials used in
connection therewith, including provisions for safety and sanitary conditions.

construction emergency - Damage to or a malfunction in buildings or property of the State of New York
caused by an unanticipated, sudden and unexpected occurrence which involves a pressing necessity for
immediate repair, reconstruction or maintenance in order to permit the safe continuation of a necessary
public use or function, or to protect the property of the State of New York, or the life, health or safety of
any person.

construction permit - A written document issued by the Authority’s Code Compliance Specialist
(Coordinator)/Code Compliance Manager authorizing construction to proceed after a determination by the
Code Compliance Specialist (Coordinator)/Code Compliance Manager that the Project as proposed will
comply with applicable provisions of the Code.

construction zone - The area from the first traffic control sign announcing that roadwork is being
performed ahead to the last sign announcing the end of the roadwork.

consultation — Discussions and meetings for the purpose of review, observation and/or inspections of the
Design-Builder’s Work by the Authority’s representatives. The Authority shall have no duty of
independent investigation or inquiry with respect to any such review, observation or inspection. See also
DB §105-16.

controlling operation — An operation which at the particular time under consideration has a controlling
effect on the progress of the Project as a whole.

critical path — The sequence of activities yielding the longest path in a CPM schedule. In the context of
delays for which a time extension may be allowed, a delay to the critical path is deemed to occur only to
the extent that the delay adversely impacts the Design-Builder’s ability to complete the Work required to
be performed by a Contract Deadline.

culvert - An enclosed channel open at both ends carrying water from a stream or water course through an
artificial barrier such as a roadway embankment. The term culvert shall apply to any structure, whether
of single or multiple span construction, with an interior width of 20 feet or less when measurement is
made horizontally along the center line of roadway from face to face of abutments or sidewalls
immediately below the copings or fillets, or, if there are no copings or fillets, at points 6 inches below the
bridge seats or immediately under the top slab in the case of frame structures. In the case of arches, the
span shall be measured from spring line to spring line. All measurements shall include the widths of
intervening piers or division walls, as well as the widths of copings or fillets.

day — Calendar day unless otherwise designated.
dedicated lane - Toll lane that can be operated as an E-Z Pass®-only lane.

design — Those characteristics of a system or components that are selected by the Design-Builder in
response to the applicable requirements.

design-build - The Project’s delivery methodology under which the Authority contracts with a single
entity that has responsibility for the design and construction of the Project under a single contract with the
Authority.
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differing site condition - Subsurface or latent physical conditions that are encountered at the Site and
differ materially from the conditions indicated in the Contract, and unknown physical conditions of an
unusual nature, differing materially from those ordinarily encountered and generally recognized as
inherent in the type of Work provided for in the Contract. Site conditions shall be considered indicated in
the Contract only to the extent specified in DB §104-5, and claims based on differing site conditions are
subject to the restrictions and limitations set forth in DB §104-5.

driver feedback sign — An electronic sign that provides customers with feedback on their toll payment.
E-ZPass® — An electronic toll collection system using automatic vehicle identification.

employee - Any individual working on the Project under the direction or control of, or who receives
compensation from, the Design-Builder or any Subcontractor.

equipment — All machinery, tools, and apparatus necessary for the proper construction and acceptable
completion of the Work, together with the necessary supplies for upkeep and maintenance.

fabricator — Any Person with which the Design-Builder subcontracts to assemble, construct, or otherwise
substantially alter material or supplies into assemblies, components, or finished items for inclusion into
the Work prior to resale.

fee taking - Property which is necessary to be acquired by appropriation in fee for purposes connected
with the Project.

final design - A stage of design development as described in DB §111-8.

final payment - Payment by the Authority of the final installment of the Contract Price in accordance
with the Final Supplemental Agreement.

fixed quantity item - An item of Work where payment is restricted to the quantity stated. A fixed
quantity item is an item of Work that does not require measurement(s) to establish the actual quantity.

float - The difference between early completion times and late completion times for activities as shown
on the Baseline Project Schedule. The term includes any float contained within an activity as well as any
period containing an Artificial Activity.

force account - The Basis of Payment for the directed performance of design and/or construction Work,
with payment based on the actual cost of labor, equipment, and materials, and including various constant
activities.

force account Work—Work performed as a result of additions or changes to the Contract, with payment
based on the actual cost of labor, equipment, and materials, as specified in DB §§109-7 and 109-9.2.

foreign contractor - In the case of an individual, a person who is not a resident of the State; in the case of
a partnership or joint venture, one having one or more partners or members who is not a resident of the
State; and in the case of a corporation, limited liability company or other form of organization, one not
organized under the laws of the State.

highway - The whole strip of land bounded by the right-of-way lines.
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holiday(s) — Depending on the context, the term holiday has the following meaning:

In determining whether a particular day is considered a work day for purposes of performance of
construction Work, holidays will be observed as specified in the Project Labor Agreement.

For purposes of determining constraints on closure of lanes to traffic, holidays will be as specified in Part
3, Section 17 — Work Zone Traffic Control and Access.

For all other purposes, including determining allowable time periods for submittals, notices, reviews,
approvals and payments, the following days will be observed as holidays:

A) New Year’s Day (January 1);

B)  Martin Luther King Day (3" Monday in January);
C)  Presidents’ Day (3™ Monday in February);

D)  Memorial Day (last Monday in May);

E) Independence Day (July 4);

F)  Labor Day (1" Monday in September);

G)  Columbus Day (2™ Monday in October);

H)  Veterans’ Day (November 11);

D Thanksgiving Day (4™ Thursday in November); and
)} Christmas Day (December 25).

If any holiday listed in (A) through (J) above falls on a Saturday or Sunday, the previous Friday or
following Monday, respectively, shall be considered a holiday.

inspection - The act of viewing or looking carefully at construction, manufacturing, design, safety, and
maintenance practices, processes, and products, including document control and Working Plan review, to
ensure the practices, processes, and products comply with the requirements contained in the Contract and
activities specified in the Contract, Design Plans, and/or Project Specifications.

key personnel — The persons identified in DB §108-3.1 and those additional persons that may be
designated as such by the Authority’s Project Manager in accordance with DB §108-3.

laboratory - An AASHTO accredited testing laboratory.

laying length of pipe - Feet (laying length) of pipe shall be measured by multiplying the number of
whole units by the nominal length of each unit and adding thereto the length of any fractional units
incorporated in the Work. The nominal length of a unit or fractional unit shall be the inside measured
length from butt end to butt end and exclusive of the bell or groove on the female end.
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management - When used with respect to Hazardous Materials, sampling, stock-piling, treatment, clean-
up, remediation, transportation, and/or off-site disposal of Hazardous Materials, whichever is the most
cost-effective approach authorized under applicable Governmental Rules and/or Environmental Law.

manufacturer - A manufacturer is a Person that operates or maintains a factory or establishment that
produces on its premises the material, equipment, or supplies obtained by the Design-Builder for
incorporation into the Project.

material — When used as a noun, any substances specified for use in the construction of the Project and
its appurtenances.

median - That portion of a divided highway separating the traveled way. The median includes the
median shoulders.

method of measurements — With respect to unit priced Work, the method by which performance is
measured for purposes of determining number of units for which payment is owing.

milepost - Location marker/delineators on the Mainline Thruway and Spurs (New England Thruway,
Cross Westchester Expressway, Garden State Parkway Connection, Berkshire Spur, and the Niagara
Thruway) and/or at overhead bridge sites. Milepost locations are approximate, having been initially
referenced to centerline mileage, and shall not be utilized for measurement. Interchange ramps and
roadways do not have location markers.

mixed mode lane — Toll lane where tolls are collected with cash or by E-ZPass®.

mobilization — The process of activating and moving resources required to perform the Work to the
Site(s) where the Work will be performed. Resources include necessary personnel, equipment and
supplies.

nighttime — The hours between 10:00 p.m. and 6:00 a.m. Eastern Time (standard or daylight as
applicable).

non-conformance - Any condition in equipment, materials, processes or other Project elements which
does not comply with required plans, specifications, codes, standards, documentation, records, procedures
or Contract requirements.

open road tolling lane — Highway speed, E-ZPass® only lane.

partnering — Actions taken to assure that the Project is completed in the most efficient, timely, safe, and
cost effective manner for the benefit of all concerned, through communication, organization, establishing
goals, continuous improvement, problem identification, conflict resolution, managing change and other
appropriate activities. The parties involved in partnering may include: the Authority; the Design-Builder;
Subcontractors; suppliers; the community within which the Project is constructed; the community served
by the Project; federal, State, and local governments or other public agencies; and utilities.

performance specification - A specification that establishes Contract requirements in terms of design
parameters and performance parameters to be met. Also may include parameters for determining
performance and corrective action to be taken.

Tappan Zee Hudson River Crossing Project 38 PART 2 -DB § 101
I — CONFORMED November 21, 2012



New York State Thruway Authority

plan — A general term including the scheme, program or method worked out before hand to accomplish
an objective, and the detailed drawings and diagrams on a plane showing an orderly arrangement of parts
of the overall design or objective.

proposer — Each Person that provided a proposal in response to the RFP.

punch list — The list of Work to be completed as a condition precedent to achievement of Physical
Completion, limited to items of Work necessary to correct imperfections which have no adverse effect on
the safety, use or operability of the Project.

right of way - A general term denoting land, property, or interests therein (including easements), usually
in a strip or parcel acquired for or devoted to a highway.

roadbed — The graded portion of a highway within the top and side slopes prepared as a foundation for
the pavement structure and shoulders.

roadside - A general term including: (1) the areas between the outside edges of the shoulders and the
right-of-way boundaries; (2) the unpaved median areas between inside shoulders of divided highways;
and (3) areas within interchanges.

roadway - The portion of a highway included between the outside edges of the shoulders.

road section - That portion of a highway included between the top of the slope in cut and the bottom of
slope in fill.

samples - Physical examples of materials, equipment or workmanship submitted to the Authority’s
Project Manager by the Design-Builder to establish standards by which the Work shall be judged,
provided such samples meet Contract requirements.

shop drawings - Drawings, diagrams, illustrations, schedules, test data, performance charts, cuts,
brochures and other data, which are prepared by the Design-Builder or any Subcontractor, manufacturer,
supplier or distributor for submission to the Authority’s Project Manager by the Design-Builder as an
illustration of a portion of the Work.

shoulder - The portion of the roadway contiguous with the traveled way for accommodation of stopped
vehicles, for emergency use, and for lateral support of base and surface courses.

specification - A written description of functional characteristics or the nature of a construction item to be
procured. It may include a statement of any of the user's requirements and may provide for inspection,
testing\ or preparation of a construction item before procurement.

structural steel - Shapes, plates, H-piling, sheet piling and cables.

structures - Bridges, culverts, retaining walls, noise walls, cribbing, manholes, drainage structures,
endwalls, buildings, sewers, service pipes, underdrains, foundation drains, and other features which may
be encountered in the Work and not otherwise classed herein.

supplier or material supplier - A Person that owns, operates, or maintains a store, warehouse, or other
establishment in which the materials or supplies required for the performance of the Contract are bought,
kept in stock, and regularly sold to the public in the usual course of business. A material supplier is a
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Person that engages in, as its principal business, and in its own name, the purchase and sale of the
products in question. A material supplier who deals in bulk items such as steel, cement, gravel, stone and
petroleum products need not keep such products in stock, if it owns or operates distribution equipment.
Packagers, brokers, manufacturer’s representatives or other persons who arrange or expedite transactions
are not material suppliers.

traveled way - The portion of the roadway for the movement of vehicles, exclusive of the shoulders.
Through traveled way is the portion of the roadway for the movement of vehicles, exclusive of shoulders
and auxiliary lanes.

unit price - The price established by the Contract for a specified unit quantity of Work that is measured
for payment.

utility - A privately, publicly, or cooperatively owned facility (which term includes lines, systems and
other facilities, and includes municipal and/or government facilities) for transmitting or distributing
communications, cable television, power, electricity, gas, oil, crude products, water, steam, waste, or any
other similar commodity, including any fire or police signal system as well as streetlights associated with
roadways owned by local agencies. However, when used in the context of the Relocation of facilities to
accommodate the Project, the term "utility" excludes (a) storm water facilities, and (b) traffic signals,
ramp metering systems, flashing beacon systems, and lighting systems for the mainline Project. The
necessary appurtenances to each utility facility shall be considered part of the facility, including the utility
source, guide poles, feeder service lines and supports. Without limitation, any service lateral connecting
directly to a utility shall be considered an appurtenance to that utility, regardless of the ownership of such
service lateral. The term “utility” is sometimes used to mean “utility owner.”

utility owner—The owner or operator of a utility (including Governmental Persons and other Persons).

utility work—The work necessary for Relocations, whether performed by the Design-Builder or by, or
on behalf of, a utility owner, including labor, equipment and materials associated with design, design
review, construction, construction management, permit processing and fees, inspection, and
administrative and overhead costs; the term also includes any Betterments incorporated into a Relocation.

vendor — A manufacturer, fabricator, material or equipment supplier.
violation enforcement system — A camera system to identify vehicles in violation of toll requirements.

work day or working day - For purposes of performance of construction Work hereunder, a day on
which weather and other conditions not under the control of the Design-Builder will permit construction
operations to proceed for the major part of the day on the principal item or items of Work which would
normally be in progress at that time, excluding any holidays and other days on which the Design-Builder
is specifically prohibited from working as specified in the Project Labor Agreement. Work days may
include days on which the Design-Builder is prohibited from closing a lane or lanes or impeding traffic.

For all other purposes, including determining allowable time periods for submittals, notices, reviews,
approvals and payments, the term “work day” means each day, exclusive of Saturdays, Sundays and State

recognized public holidays.

worker - See employee.
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written comment — Comments on the Design-Builder’s Work provided by the Agencies in writing,
generally provided following consultation with the Design-Builder. Such comments are not to be
construed as approvals. See also DB §105-16.

DB 101-5

LANGUAGE

In the Contract Documents, where appropriate:

A)

B)

0

D)

E)

F)

G)

H)

D

J)

K)

the singular includes the plural and vice versa;

references to statutes or regulations include all statutory or regulatory provisions
consolidating, amending or replacing the statute or regulation referred to;

the words “including,” “includes” and “include” shall be deemed to be followed by the
words “without limitation”;

unless otherwise indicated references to sections, appendices or schedules are to
sections, appendices or schedules attached to the document in which the reference is
included, and references to “Parts” are to Parts of the Contract Documents;

words such as “herein,” “hereof” and “hereunder” shall refer to the entire document in
which they are contained and not to any particular provision or section;

words not otherwise defined which have well-known technical or construction industry
meanings, are used in accordance with such recognized meanings;

references to Persons include their respective permitted successors and assigns and, in
the case of Governmental Persons, Persons succeeding to their respective functions and
capacities;

words of any gender used herein shall include each other gender where appropriate;

when expressions such as "directed, authorized, permitted, approval, acceptable, or
satisfactory" are used they are implicitly followed by the words "by the Authority’s
authorized representative" or "to the Authority’s authorized representative";

with respect to Orders on Contract, statements that the Design-Builder "may" receive or
request a time extension or increase in the Contract Price shall mean that the Design-
Builder's entitlement to an Order on Contract is subject to all applicable conditions and
limitations contained in the Contract Documents or applicable as a matter of law with
respect to the relief requested, including strict adherence to contractual notification and
recordkeeping requirements, limitations on allowable costs, requirements to mitigate
damages, requirements to establish that the critical path has been delayed, requirements
to establish that the Design-Builder did not cause the occurrence giving rise to the cost
or delay and is otherwise without fault, and requirements to otherwise provide
satisfactory justification for any claims for an extension of the Contract Time and/or
increase in the Contract Price;

per the Interstate highway numbering system, 1287/87 is a north/south facility.
However, the existing bridge and the Crossing are predominantly aligned east-west. In
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the Contract Documents and with reference to the highway, the terms “northbound” and
“westbound” shall be taken as equivalent; and the terms ”southbound” and “’eastbound”
shall be taken as equivalent; and

L)  when a requirement or specification is written in the passive or imperative mode, it
shall be understood that “The Design-Builder shall” perform such work, comply with
the requirements, furnish such material or take such action. In material specifications,
the subject may also be the vendor supplying material, products or equipment for use on
the Project.

DB 101-6 STANDARD FOR APPROVALS

In all cases where approvals, acceptances or consents are required to be provided by Authority or Design-
Builder hereunder, such approvals, acceptances or consents shall not be withheld unreasonably except in
cases where a different standard (such as sole discretion) is specified, and shall not be unreasonably
delayed if no response time is specified. In cases where sole discretion is specified, the decision shall not
be subject to dispute resolution or other legal challenge; provided, however, the issue of whether the
decision was arbitrary or capricious shall be subject to dispute resolution hereunder.

DB 101-7 FORMS

All forms referenced herein are available on-line or may be obtained from the Authority.
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SECTION 102
REQUIREMENTS AND CONDITIONS

DB 102-1 [RESERVED]
DB 102-2 NO MISUNDERSTANDING

The Design-Builder acknowledges that it examined the Contract Documents and the Site prior to
submitting its Proposal and has fully informed itself from its personal examination of the same regarding
the quantities, character, location, and other conditions affecting the Work to be performed including the
existence of poles, wires, pipes, ducts, conduits, and other facilities and structures of municipal and other
public service corporations on, over, or under the Site.

The Design-Builder agrees that the Proposal Price includes all costs arising from existing conditions
shown or specified in the Contract Documents, and/or readily observable from a Site inspection prior to
the Proposal Date, and/or generally recognized as inherent in the nature of the Work, and/or for which
Design-Builder has assumed the risk pursuant to the Contract Documents. The Design-Builder further
acknowledges that its responsibilities under this Contract include conducting such additional geotechnical
exploratory work and Site investigations as may be necessary or appropriate for design and construction
of the Project.

The Authority in no way warrants or guarantees that the information made available by the Authority or
found in the Contract Documents covers all conditions at the Site or that said information and Contract
Documents should act as a substitute for personal investigation, interpretation, and judgment by the
Design-Builder.

The components of the Contract Documents are intended to be complementary and to describe and
provide for a complete Project. The following components of the Contract Documents, including all
addenda or appendices thereto, any supplemental agreements, Amendments and Orders on Contract,
complement one another in the following order of precedence:

A)  Amendments, Orders on Contract and supplemental agreements;

B)  Part1 - Agreement;

C)  Part 2 - DB Section 100 (except to the extent expressly otherwise provided in the
Contract Documents);

D)  Part 3 - Project Requirements;

E)  Part5 - Special Provisions;

F)  Part 4 - Utility Requirements;

G)  Part 7 - Engineering Data;

H)  The Directive Plans included in Part 6 - Request for Proposals (RFP) Plans;

D Part 8 - Special Specifications; and
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1)} Part 9 - Design-Builder’s Proposal (except as provided below).

However, where the Design-Builder’s Proposal presents Work or products of a higher quality than that
shown elsewhere in the Contract Documents, and the Authority has accepted the proposed change to the
Work and products to that of a higher quality, the Design-Builder’s Proposal will take precedence for that
specific higher quality Work and products, as applicable. Additionally, subject to DB §104-4.6, where
the Design-Builder’s Proposal includes an approved Alternative Technical Concept, the Design-Builder’s
Proposal (including the approved Alternative Technical Concept) shall take precedence over the
conflicting requirements of Part 3 — Project Requirements as specified in Section 1.8 of Part 3, Section 1
— General.

Except as otherwise expressly specified, whenever separate publications are referenced in the Contract
Documents, it shall mean those, as amended, which are current on the RFP Date.

Dimensions given on the Plans or which can be calculated will govern over scale dimensions.

The fact that the Contract Documents may omit or misdescribe any details of any Work which are
necessary to carry out the intent of the Contract Documents, or which are customarily performed, shall
not relieve the Design-Builder from performing such omitted Work (no matter how extensive) or
misdescribed details of the Work, and they shall be performed as if fully and correctly set forth and
described in the Contract Documents, without entitlement to an Order on Contract hereunder except as
specifically allowed. The Authority’s answers to any questions posed during the procurement process for
the Contract shall in no event be deemed part of the Contract Documents and shall not be relevant in
interpreting the Contract Documents except as they may clarify provisions otherwise considered
ambiguous.

If the Design-Builder becomes aware of an apparent error, omission or ambiguity in any of the Contract
Documents or of an apparent conflict between (i) any of the provisions in the Contract Documents
(whether expressly set forth or incorporated by reference), (ii) any of the Contract Documents, or (iii) any
of the Contract Documents and the actual Site, the Design-Builder shall promptly notify the Authority’s
Project Manager in writing of any such error, omission, ambiguity or conflict, and shall obtain specific
instructions in writing from the Authority’s Project Manager before proceeding with the Work affected
thereby. The Authority’s Project Manager shall make a determination regarding such error, omission,
ambiguity or conflict, in his/her sole discretion, and the Design-Builder shall promptly comply with such
determination without entitlement to any adjustment to the Contract Price or any extension of Contract
Time, except to the extent expressly provided in the Contract. The Authority’s Project Manager may
require the Design-Builder to modify Plans or other documents to correct the error, omission, ambiguity
or conflict, as the case may be.

Failure of the Design-Builder to notify the Authority’s Project Manager as required herein shall be
deemed a waiver of the Design-Builder’s right to claim any adjustment to the Contract Price or any
extension of Contract Time for changed or extra Work, and the Design-Builder shall indemnify the
Authority for any damages suffered by the Authority resulting from any such failure.

Regardless of whether the Design-Builder raises the issue, the Authority’s Project Manager shall always
have the right to notify the Design-Builder if the Design-Builder is interpreting a provision of the
Contract Documents or Standard incorrectly and the Design-Builder shall comply with the Authority
Project Manager’s determination of the correct interpretation.
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DB 102-3 COOPERATION BY THE DESIGN-BUILDER

The Design-Builder will be supplied with two conformed sets of the Contract, one set of which the
Design-Builder shall keep available on the Work Site at all times. A set will consist of one paper
hardcopy and one electronic softcopy on computer-readable media. The Design-Builder may purchase
additional sets for the cost of printing, assembling, and mailing the documents.

The Design-Builder shall give its constant attention to the Work while it is in progress and shall cooperate
with the Authority and its other contractors in every possible way. The Design-Builder shall place in
charge a competent and reliable English speaking Design-Builder’s Project Manager, who shall have
authority to act for the Design-Builder, shall be capable of managing the Contract and the design and
construction Work being performed, and who shall be acceptable to the Authority’s Project Manager.
The Design-Builder shall maintain on the Work Site or at a convenient nearby location, an office where
its Project Manager can be contacted. The Design-Builder shall assure that its Project Manager attends
the Project initiation meeting.

The Design-Builder shall, at all times, employ labor and equipment which shall be sufficient to prosecute
the several classes of Work to full completion in the manner and time specified. All workers shall have
sufficient skill and experience to properly perform the Work assigned to them. All workers engaged on
special or skilled Work shall have had sufficient experience in such Work to properly and satisfactorily
perform it and operate the equipment involved. Any person employed by the Design-Builder whom the
Authority’s Project Manager may deem unruly, disorderly, incompetent or unfit to perform the Work
shall be at once discharged, and shall not be again employed. In case of a disagreement with the Design-
Builder regarding the discharge of such employees, the matter may be reviewed by the Authority.

The Authority will provide an experienced Project Manager with an adequate staff to keep pace with the
Design-Builder’s progress and will occupy space in the Design-Builder’s office (Part 3, Section 2 -
Project Management) and in other convenient nearby locations as necessary.

The Design-Builder shall recognize the Authority’s Project Manager as the Authority’s representative on
all matters relating to the Project.

DB 102-4 COORDINATION OF WORK

The Authority reserves the right to let other contracts in the Work area that may require coordination with
the Work under this Contract. The Design-Builder acknowledges that, from the Contract Documents, it
has been informed of such other contracts in the Work area. The Design-Builder has carefully reviewed
the Contract Documents and all other pertinent information made available by the Authority that relate to
the nature and scheduling of these other contracts that may be awarded and will submit a Baseline Project
Schedule that takes into account the need to coordinate its Work with those other contractors. It is the
obligation and duty of the Design-Builder under the Contract to coordinate its Work with the work of
these other contractors. There may be other contractors, subcontractors, utilities, or employees of the
Authority and its authorized representatives working at or adjacent to the Work Site during the
performance of the Contract by the Design-Builder. The Design-Builder may not have exclusive access
to or occupancy of the territory within or adjacent to the limits of the Project. To the extent indicated in
the Contract Documents, the Authority may also require that certain facilities and areas be used
concurrently by the Design-Builder and others, in which case the Authority will advise the Design-
Builder of the schedules of others. However, the Design-Builder should anticipate that its Work may be
interrupted or delayed from time to time on account of the concurrent activities of others.
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The Design-Builder shall arrange the Work and shall place and dispose of the material being used so as to
not unreasonably interfere with the operations of the other contractors within the Project Limits. The
Design-Builder shall join its Work with that of the others in an acceptable manner and shall perform it in
proper sequence to that of the others. Delays and interferences to the critical path caused by activities of
other Authority contractors, which delays and/or interferences could not reasonably have been anticipated
from the Contract Documents or could not have been avoided given reasonable notice, may entitle the
Design-Builder to an appropriate extension of time and/or time related damages. If any part of the
Design-Builder’s Work depends on the work of any other contractor and/or the Authority for proper
execution and/or results, that would render the Work unsuitable for proper execution and /or results, the
Design-Builder shall promptly notify the Authority of any discrepancies and/or defects in said other work
as are reasonably ascertainably from visual inspection of the Site prior to proceeding with its own Work,
provided, however, that Design-Builder shall not be obligated to conduct testing or engineering analysis
of such other work except to the extent would normally be required by a prudent contractor joining its
Work to existing work in the ordinary course of business.

If the Design-Builder and another contractor are unable to agree on the sequence of work or other matters,
either may petition the Authority’s Project Manager for a decision resolving issues between the parties.
The Authority’s Project Manager shall allow a reasonable time for response by all affected parties. After
review of all comments, the Authority’s Project Manager shall render a decision within five days, which
shall be binding on all parties.

DB 102-5 UTILITIES
DB 102-5.1 Authority Requirements for Utilities That Occupy Authority Property

Utilities that occupy Authority property are subject to Authority Occupancy and Work Permit
Accommodation Guidelines (TAP-401) and the Authority’s Utility Occupancy Supplement (TAP-401U)
as the same may be amended from time to time. The Design-Builder shall comply with the design and
construction requirements for the installation, modification, relocation, maintenance, operation and repair
of all permitted facilities, including utility facilities, located over, under, along and on Authority property,
as set forth in the Authority’s TAP-421 publication series, as the same may be amended from time to
time. All of the foregoing may be obtained from the NYSTA Division Permit Coordinator or the Real
Property section of the Authority’s website: www.thruway.ny.gov.

DB 102-5.2 Utility Agreements

The Authority has negotiated the Authority Utility Agreements identified in Exhibit A to Part 4 - Utility
Requirements. The Design-Builder shall be responsible for obtaining all other agreements with all
affected utilities required for Work to proceed. The Design-Builder shall enter into negotiations with
cach affected utility for Relocation of the utility’s facilities. The Authority agrees to cooperate as
reasonably requested by the Design-Builder in pursuing DB Utility Agreements, including attendance at
negotiation sessions and review of DB Utility Agreements. The Design-Builder shall exercise due
diligence and good faith efforts in coming to agreement with each affected utility regarding facility
Relocation. If agreement cannot be reached within a reasonable time, the Design-Builder shall notify the
Authority’s Project Manager of the status of negotiations and outstanding issues. The Design-Builder
shall remain responsible for the coordination between itself and the utility owner in order to maintain the
Project schedule.

In Part 4 - Utility Requirements, the Authority has identified potentially affected utilities, and has
indicated those utilities for which a utility owner has been identified and an Authority Utility Agreement
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has been executed. Final responsibility for Relocations is indicated in the Authority Utility Agreements,
and shall be indicated in the DB Utility Agreements. The Design-Builder is responsible for all
coordination between itself and the utility in order to maintain its schedule and for all Relocation costs.

The Design-Builder shall make all payments owing to utility owners under the terms of the Ultility
Agreements excluding any amounts that the Authority has agreed to pay under the Authority Utility
Agreements. The Design-Builder shall collect any reimbursement for work done on behalf of a particular
utility owner directly from that utility owner, excluding reimbursements owing under the Authority
Utility Agreements. If the Design-Builder determines that recorded documents require the utility owner
to pay for costs of relocation of a particular facility, the Design-Builder may request the Authority to
provide the benefit of such rights to the Design-Builder. Any such request shall be accompanied by
documentation regarding the underlying requirements. If the Authority concurs with the Design-
Builder’s analysis, the Authority will reasonably assist the Design-Builder in obtaining the benefit of such
rights, it being understood that such assistance will not entail the initiation of or participation in legal
actions or proceedings.

If a utility owner requests the Design-Builder to design and/or construct a Betterment, or advises the
Design-Builder that the utility owner intends to design and construct a Betterment, the Design-Builder
shall promptly analyze the impact of such Betterment on the Baseline Project Schedule and notify the
Authority if it appears the Betterment may affect the critical path. The Design-Builder shall use its best
efforts to negotiate arrangements with the utility owner that avoid potential critical path impacts.

DB 102-5.2.1 Material Change in Authority Utility Agreement
DB 102-5.2.1.1 Notice of Change

If Part 4 — Utility Provisions includes draft terms and conditions for any Authority Utility Agreement, the
Authority will deliver a complete copy of the final Authority Utility Agreement to the Design-Builder
promptly following execution thereof. Any such subsequently executed Authority Utility Agreement
shall automatically become a part of the Contract upon receipt thereof by the Design-Builder.

DB 102-5.2.1.2 Authority-Directed Change

Subject to the other provisions of this DB §102-5.2.1, any material change in the scope of the utility Work
required by the changed terms of an executed Authority Utility Agreement shall be treated as an
Authority-Directed Change. Terms differing from those specified in Part 4 — Utility Provisions, Exhibit
A, may include (a) a change in the responsibility for performing design and construction of Relocations
from the initial allocation established pursuant to Part 4 — Utility Provisions, Exhibit A, (b) a change in
Schedule Requirements, Design-Builder Supplied Materials or Design-Builder Responsibilities
established in Part 4 — Utility Provisions, Exhibit A, and (c) a change in the applicable Standards. The
requirements and limitations set forth in DB §104-3 and DB §104-4.2 shall apply with respect to such
Authority-Directed Changes, except that (a) the notification and other requirements of this DB §102-5.2.1
shall apply in lieu of the notice requirements set forth in DB §104-7, and (b) subject to the provisions of
this DB §102-5.2.1, a notice given by the Design-Builder pursuant to this DB §102-5.2.1 shall be treated
as a notice given in accordance with DB §104-7.

DB 102-5.2.1.3 Notice of Request for Contract Price Increase or Time Extension

Within 10 days after the Authority delivers to the Design-Builder the notification described in DB
§102-5.2.1.1, Design-Builder shall notify the Authority regarding any material change, and within 20
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days of said notification provide the estimated impact (if any) of any material change in the terms of an
Authority Utility Agreement on the cost or schedule for performance of the Work, and whether the
Design-Builder believes an Order on Contract should be issued increasing the Contract Price or extending
the Contract Time. Following delivery of Design-Builder’s initial notice, the Design-Builder shall
consult with Authority to discuss potential methods for minimizing the impacts of the relevant Authority
Utility Agreement.

DB 102-5.2.1.4 Waiver

If the Design-Builder fails to provide the 10-day notice required by DB §102-5.2.1.3, the Design-Builder
shall be deemed to have waived any right to later claim any right to an Order on Contract increasing the
Contract Price or extending the Contract Time pursuant to this DB §102-5.2.1 and/or DB §104-4.2, and
the Design-Builder shall be precluded from any relief on account of the terms for which such notice
should have been given, notwithstanding (a) any contrary provision of the Contract Documents, (b) actual
notice or knowledge on the part of the Authority, and (c) any alleged lack of prejudice to the Authority
from the late notice. However, the Design-Builder’s failure to provide notice shall not preclude issuance
of an Order on Contract to account for any reduction in Design-Builder costs or schedule for
performance. If the Authority asserts that there potentially exist any cost or schedule impacts in its favor,
it shall so notify the Design-Builder within 10 days following the notification described in DB §102-
5.2.1.1, including an explanation of the basis for such conclusion.

DB 102-5.2.1.5 Design-Builder’s Responsibility

Regardless of the agreements made with the Ultilities, and except as may be otherwise provided in this DB
§102-5.2.1, the Design-Builder shall continue to be the responsible party to the Authority for the timely
performance of all Relocations in accordance with the requirements of the Contract Documents, and the
Design-Builder is responsible for scheduling all Relocations so as to meet all applicable deadlines,
without regard to whether a Relocation is performed by the Design-Builder or by the affected Utility
owner (or its contractors). Accordingly, under no circumstances shall any reallocation of responsibility
for Relocation work between Design-Builder and a Utility owner be considered grounds for a time
extension.

DB 102-5.3 Utility Delays

The term “Utility Delay” shall mean critical path delay directly attributable to any of the following,
subject to the limitations set forth below: (a) inability of Design-Builder, after diligent efforts, to reach
agreement with a utility owner on a necessary Utility Agreement within a reasonable time, (b) failure by a
utility owner to meet any time parameters for performance by such utility owner which are set forth in the
applicable Utility Agreement, and (c) utility owner decision to implement a Betterment with respect to
any its facilities requiring relocation.

With respect to any claim that a Utility Delay has occurred under item (a) of the foregoing definition, the
Design-Builder shall be responsible for establishing that its estimated timeline for obtaining the Utility
Agreement was reasonable and that it has acted diligently and undertaken all reasonable efforts to obtain
such agreement.

With respect to any claim that a Utility Delay has occurred under item (b) of the definition of the term:
(1) a Utility Delay shall not include any failure or delay that is excused under a “force majeure” provision
in the applicable Utility Agreement; (2) once the Design-Builder has accepted the design furnished by a
particular utility owner, any subsequent delay in the critical path due to failure of such design to comply
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with the requirements of the Contract shall not constitute a Utility Delay; and (3) once the Design-Builder
has accepted construction work performed by or on behalf of a particular Utility Owner, any subsequent
delay in the critical path due to any failure of such construction to comply with the requirements of the
Contract shall not constitute a Utility Delay.

The Design-Builder shall not be entitled to any extension of any Contract Deadline on account of any
Utility Delay except as provided in this DB §102-5.3. The Design-Builder shall give written notice to the
Authority of any circumstance which may lead to such a request for time extension, within five days after
the Design-Builder becomes aware that such circumstance has occurred or is likely to occur.

DB 102-5.3.1 Conditions and Restrictions on Time Extensions for Utility Delay.

The Design-Builder shall not be entitled to any extension of any Contract Deadline(s) pursuant to this DB
§102-5.3, and a Utility Delay shall not be counted toward the deductible period (30 days or 90 days) on
the Design-Builder’s delay risk set forth in this DB §102-5.3, unless all of the following conditions are
satisfied:

A)  The Design-Builder has provided evidence reasonably satisfactory to the Authority that
(i) the Design-Builder has fulfilled its obligation under the Contract and applicable
Utility Agreement to coordinate with the utility owner to prevent or reduce such delay,
and (ii) the Design-Builder has otherwise made diligent efforts to obtain the timely
cooperation of the utility owner but has been unable to obtain such timely cooperation;

B)  If applicable, the Design-Builder has provided a reasonable Relocation plan to the
utility owner;

C)  The Design-Builder or the utility owner has obtained, or is in a position to timely
obtain, all applicable Governmental Approvals required to design and construct such
Relocation; and

D)  There exist no circumstances which have delayed or are delaying the affected
Relocation, other than those that fit within the definition of a Utility Delay.

The restrictions set forth in DB §104-4.2.6 shall also apply with respect to Orders on Contract relating to
time extensions for Utility Delays.

DB 102-5.3.2 Time Extension for Utility Delays (Other Than Delays Due to Betterments)

The Design-Builder shall bear 100% of the risk of Utility Delays for the first 30 days, except that Utility
Delays due to Betterments will be separately tracked and are subject to a separate deductible period as
specified in DB §102-5.3.3. Subject to the conditions and restrictions specified in this DB §102-5.3, if
aggregate Utility Delays for all utility owners (other than delays due to Betterments) exceed 30 days, then
any Contract Deadline(s) affected thereby shall be extended by one day for every two days of Utility
Delay beyond the initial aggregate 30 days of Utility Delay.

DB 102-5.3.3 Time Extension for Utility Delays Due to Betterments

The Design-Builder shall bear 100% of the risk of delays in the critical path due to Betterments for the
first 90 days of Betterment-related Utility Delays. Subject to the conditions and restrictions specified in
this DB §102-5.3, if aggregate Utility Delays for all utility owners due to Betterments exceed 90 days,
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then any Contract Deadline(s) affected thereby shall be extended by one day for every two days of Utility
Delay beyond the initial aggregate 90 days of Betterment-related Utility Delay.

DB 102-5.4 Reference Information

The Authority will make available to the Design-Builder upon request all information obtained from
utilities, pipeline owners, and other parties that the Authority has notified concerning the proposed
construction. Such information will be considered Reference Documents.

DB 102-5.5 Avoiding Relocations

Regardless of who is required to bear the cost of any proposed Relocation or to perform the Work relating
to such Relocation, the location of utilities and potential impact of Relocation of such facilities shall be
considered in finalizing the design of the Project, with the following goals:

A)  Avoiding relocation of utilities to the extent practicable;

B) Ifrelocation of a utility is not reasonably avoidable, protecting the facility in place to
the extent practicable; and

C)  Otherwise minimizing the potential costs and delays relating to Relocations to the
extent practicable.

The foregoing goals shall be pursued by taking into consideration the impact of Relocations on the Project
as a whole, without regard to who is required to bear the cost of any proposed Relocation or to perform
the Work relating to such Relocation.

DB 102-5.6 Utilities Not Covered by Utility Agreement

If public or private utility lines or pipelines or other appurtenances are encountered during the course of
the Work which are not covered by an existing Utility Agreement, the Design-Builder shall immediately
suspend construction operations at the site of the utility in question until such time that the Design-
Builder and utility owner negotiate an agreement for the required Relocation or adjustment, or the
Authority provides written authorization allowing Work to proceed without such an agreement. Subject
to DB §104-4.2.1, the Design-Builder will not be allowed adjustments for delays or extra expense with
respect to any such suspension.

DB 102-5.7 Compliance

All Relocations shall be accomplished in accordance with all applicable Governmental Rules, including
those developed to protect archaeological sites, as well as the requirements of DB §107-15 and Part 4 -
Utility Requirements.

DB 102-5.8 Adjacent Facilities

At points where the Design-Builder’s operations are adjacent to utilities, damage to which might result in
considerable expense, loss, or inconvenience, Work shall not begin until all arrangements necessary for
the protection thereof have been made by the Design-Builder and the utility owner. The Design-Builder
shall cooperate with all utility owners (including owners of underground or overhead utility lines and
owners of utilities attached to the existing bridge) in their removal and rearrangement operations in order
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that these operations may progress in a reasonable manner, that duplication of rearrangement Work may
be reduced to a minimum, and that services rendered by those parties will not be unnecessarily
interrupted. See also DB §107-15 addressing Work near underground facilities.

DB 102-5.9 Interruption of Service

In the event of interruption to utility services as a result of accidental breakage or as a result of being
exposed or unsupported, the Design-Builder shall promptly notify the proper authority in the restoration
of service. If any essential service (including water, gas, electric and telephone) is interrupted, the
Design-Builder shall provide continuous repair Work until the service is restored. No Work shall be
undertaken around fire hydrants until provision for service has been approved by the local fire authority.

DB 102-6 WORK AFFECTING RAILROADS
DB 102-6.1 Railroad Clearances

No temporary bridge, falsework, staging, or obstructions shall be erected over the track or tracks where
the vertical underclearance is less than the height specified in Part 3, Section 24.3.1 — Design, over top of
rail until the existing bridge warnings have been relocated or new or temporary bridge warnings are
installed by the railroad company or companies which are affected and are in service.

An operated track, catenary or electrical facility is fouled when any object is brought closer than the
clearances set forth by the railroad company. Vehicles or construction equipment shall be considered to
be fouling the track when located in such a position that failure of same with or without load brings the
equipment within the fouling limit. The Design-Builder shall so conduct its Work and handle its
equipment such that no part of any material or equipment shall foul an operated track, catenary, electrical
facility, or signal facility without written permission of the appropriate representative of the railroad
company affected.

DB 102-6.2 Supervision and Railroad Approval

All Work on any contract affecting a railroad company’s property and/or ROW facilities, including
temporary track detour, shall be carried out under the joint supervision of the Authority and the railroad
company in a manner satisfactory to both entities, pursuant to written agreement between the railroad
company and Design-Builder. Design-Builder shall be responsible for payment of railroad flagging costs
associated with the Work. Details regarding the Design-Builder’s responsibilities with respect to
railroads are set forth in the Part 3, Section 24 - Railroads.

No Work shall begin until the railroad company has been notified in writing by the Design-Builder of the
anticipated date to begin Work, the anticipated type of Work, and the anticipated length of time required
to complete the Work.

The Design-Builder shall obtain prior approval from the railroad company to use a railroad service road to
access a site, and shall be responsible for any associated permit application and fees. The Design-Builder
shall obtain the written approval of the appropriate representative(s) of the railroad company or
companies affected in respect to the details and methods to be employed in constructing any structures,
track detours, falsework, removal of structures, allowable track clearances, and any or all other details
that may in any manner affect the operation or maintenance of any or all railroad facilities. The
requirement that written approval shall be obtained from the appropriate representative(s) of the railroad
company shall be complied with before the Design-Builder begins actual construction Work. The
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Design-Builder acknowledges that the Proposal Price includes all the costs of these requirements,
including any expense occasioned by delay or interruption of its Work by reason of the operation or
maintenance of the railroad facilities.

Approval by the appropriate representative(s) of the railroad company affected does not absolve the
Design-Builder from any liability resulting from its contractual operations.

A copy of the written agreements between the railroad company and the Design-Builder concerning the
protection of the railroad company’s property or completion of the Work shall be provided to the
Authority.

DB 102-6.3 Railroad Employees

When, in the opinion of the appropriate representative of the railroad company, the Design-Builder’s
normal operations in progressing this Contract are such that an operated track is or might be fouled or
railroad traffic endangered, the railroad company will employ protective labor, when found necessary for
railroad operations. The Design-Builder shall pay for such services. All services for protective labor and
similar protective service occasioned by the operation of the Design-Builder, except as noted above, shall
be at the sole expense of the Design-Builder.

The Design-Builder shall, at its own expense, carry compensation and other insurance for protective labor
furnished by the railroad company as specified in the Agreement.

It is agreed that the furnishing of any protective labor shall not relieve the Design-Builder from any
liability of payment for any damage caused by its operations (see DB §107-26).

DB 102-6.4 Protection of Railroad Service and Facilities

The Design-Builder shall take special care and vigilance to avoid damage to the trains, tracks, or other
facilities of the railroad company and shall conduct its Work so as not to interfere with the movement of
trains or other operations of the railroad company. Whenever Work may affect the safety or movement of
trains, the method of doing the Work shall be submitted to the appropriate representative of the railroad
company affected for approval. No Work affecting safety or movement of trains shall be commenced or
prosecuted until written approval of the appropriate representative of the railroad company is received.
The approval of the appropriate representative of the railroad company will not release the Design-
Builder from any responsibility for any damages to the railroad company caused by the acts of the
Design-Builder or its employees and Subcontractors. If, during the carrying out of the Contract Work, the
trains, tracks, or other facilities of the railroad company are endangered, the Design-Builder shall
immediately do such Work as directed by the Authority’s Project Manager to restore safe conditions and,
upon failure of the Design-Builder to carry out such orders immediately, the railroad company may, with
the approval of the Authority’s Project Manager, take whatever steps are necessary to restore safe
conditions. The cost and expense to the railroad company of restoring safe conditions or of any damage
to the railroad company’s trains, tracks, or other facilities caused by the Design-Builder’s operations
shall, when approved by the Authority’s Project Manager, be considered a charge against the Design-
Builder and shall be paid for by it, or upon its failure or refusal to pay such charge within a reasonable
time after the railroad company submits the bill to it, the amount thereof may be deducted by the
Authority from any monies due or that may become due to the Design-Builder under the Contract, and
any such sum so deducted may be paid to the railroad company after an audit by the Authority of the
items of such cost and expense.
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In performing construction operations both on and off railroad ROW areas, the Design-Builder shall
prevent the fouling of railroad track ballast with earth, mud, silt, or other foreign matter. To prevent
fouling of the ballast, it may be necessary for the Design-Builder to construct temporary erosion control
measures or sheeting, or provide other precautionary measures that are required.

Where, in the opinion of the railroad company, demolition work, concreting, or hauling along or across
tracks will result in ballast becoming fouled, the Design-Builder shall take preventive measures to protect
the entire ballast section by nailing canvas, plywood, or similar material to the ties in the entire area to be
affected. The protective material shall remain in place until there is no further possibility of fouling the
ballast and then be removed by the Design-Builder.

The Work required to protect the railroad track ballast shall be performed by and at the expense of the
Design-Builder and under the supervision of, and to the satisfaction of, the appropriate representative of
the railroad company. The railroad company will assume no responsibility for the adequacy of the Work.

In the event that the railroad track ballast does become fouled after the aforementioned protective
measures are taken, the railroad company, with its own forces, shall remove and replace the fouled
ballast with clean ballast. The charges for this work will be billed by the railroad company against the
Design-Builder.

DB 102-6.5 Lifting

All lifting operations shall be conducted in accordance with the requirements of DB §107-7 and Design-
Builder’s Safety Plan. In addition, equipment used for erection or removal of structures over railroad
facilities shall have a minimum lifting capacity of 150% of the lift weight (operational capacity limited to
66 2/3% of the tipping load).

DB 102-6.6 Use of Explosives

Blasting shall be conducted in such a manner as not to endanger the public or obstruct highways or
endanger facilities or operation of the railroad. The Design-Builder shall furnish, while blasting, at its
own cost and expense, watch persons and other protection necessary to protect the public and railroad,
and shall comply with DB §107-7.14 with regard to blasting.

DB 102-6.7 [Reserved]
DB 102-6.8 Communications and Signals

The Proposal Price includes all changes in communications and signal facilities necessary to clear the Site
for the structures, as well as all changes in communications and signal facilities made for the convenience
of the Design-Builder.

DB 102-6.9 Design-Builder’s Private Grade Crossing

If the Design-Builder elects, and the railroad company approves, to have installed for Design-Builder’s
use a private grade crossing at the Site of the Work, the Design-Builder shall make a formal request to the
railroad company for such a crossing. After the Design-Builder has entered into an agreement with the
railroad company pertaining to the size and type of crossing, the payment of the cost for installing and
removing the crossing, the obtaining of the necessary insurance for the protection of the railroad
company, and the agreement as to the required protection to railroad traffic when the crossing is in use,
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the railroad company will be responsible for the installation and removal of the temporary crossing at the
sole expense of the Design-Builder.

DB 102-6.10 Sidetrack Facilities

When sidetrack facilities are required by the Design-Builder, it shall, at its sole cost and expense, make
the necessary arrangements for the use of existing sidings or tracks not in service or the construction of
new sidings. The Design-Builder shall, at its sole cost and expense, restore any and all existing sidings
and tracks used for sidetrack facilities to the condition existing prior to use by the Design-Builder. The
construction location and use of all sidetrack facilities are to be subject to the approval of the appropriate
representative of the railroad company affected.

The railroad company may move the Design-Builder’s cars which are placed on existing sidings at any
time to permit the placing of cars for said railroad company’s business. When any turnouts from the main
tracks are approved by the railroad company such turnouts will be furnished, installed, and removed by
the railroad company at the expense of the Design-Builder. Any signal work and rails necessary for
sidetrack facilities will be furnished, installed, and removed by the railroad company at the Design-
Builder’s expense.

DB 102-6.11 Railroad Use of Completed Work

The Design-Builder agrees that the railroad company affected may, prior to the completion of the Work to
be performed under the Contract and the acceptance thereof, enter upon and use any portion of said Work
located on railroad property without any compensation to the Design-Builder for such use and without
any compensation or payment to the Design-Builder for any delay in the Work caused by such use. The
taking possession and use shall not be deemed an acceptance of the Work so taken and used or any part
thereof.

DB 102-6.12 Work Trains and Railroad Equipment

If the Design-Builder elects to use work trains or any railroad equipment which operates on the tracks of
the railroad company, the operation of such trains and equipment is subject to any requirements
determined by the appropriate representative of the railroad company affected. The cost of the services of
any railroad employees required by the railroad company to operate such trains or equipment shall be paid
by the Design-Builder. This shall include the cost of necessary flaggers.

DB 102-6.13 Operation of Railroad

The Design-Builder shall make every possible effort to reduce to a minimum the length of time that the
railroad company will have to operate over any track detour, and to this end it shall continue full
operation throughout the winter months, if directed by the Authority’s Project Manager, on any and all
Work necessary to permit the railroad company to restore its tracks in their permanent location as quickly
as possible. The Design-Builder shall conduct its Work so that schedule speed can be maintained by the
railroad at all times.

DB 102-6.14 Clean-up

Before requesting Final Acceptance of Work accomplished on property belonging to the railroad
company, the Design-Builder shall obtain written release from the railroad company that the property has
been cleaned, cleared, and returned to a condition acceptable to the railroad company and the Design-
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Builder has removed all of the tools, implements, and other material belonging to the Design-Builder or
one of its Subcontractors, employees, or agents. If after diligent effort the Design-Builder is not able to
obtain a release from the railroad company, the Design-Builder will provide the Authority’s Project
Manager with written evidence of efforts to obtain the release, and the Authority’s Project Manager will
either provide the Design-Builder with a list of required additional steps to obtain the release or the
release requirement will be waived.

All of the above correspondence shall be in writing.
DB 102-7 LABOR AND EMPLOYMENT

The provisions of the New York State Labor Law, as amended, shall be applicable, provided that any
provisions of the New York State Labor Law that are in conflict with Federal law (including the Davis-
Bacon Act and regulations promulgated thereunder, and the Federal-Aid construction contract compliance
requirements contained in 23 CFR Section 635.117) are superseded. In the event that a provision of the
Project Labor Agreement conflicts with any provisions of the New York State Labor Law or any
applicable Federal law, the provisions of the Project Labor Agreement shall apply to the fullest extent
allowed by law.

DB 102-7.1 Wages

State and Federal prevailing wage rate schedules are attached to the Agreement. The Design-Builder
shall pay the higher of the two wages and supplemental (fringe) benefits. All on-site workers shall be
paid prevailing wages. The Design-Builder shall ensure that workers are paid the appropriate wages and
supplemental (fringe) benefits. The Design-Builder shall obtain periodic wage rate schedule updates from
the NYS Department of Labor (NYSDOL). Wage rate amendments and supplements are available on the
NYSDOL website at www.labor.state.ny.us. All changes or clarification of labor classification(s) and
applicability of prevailing wage rates shall be obtained in writing from the Office of the Director,
NYSDOL Bureau of Public Work. The cost of changes in wage rate schedules and supplements (fringes)
over the Contract duration is included in the Proposal Price and each Order on Contract.

On-site Design-Builder or Subcontractor employees shall be paid prevailing wages required under the
Davis-Bacon Act. “On-site” shall have the equivalent meaning as “site of the work” as defined in 29
CFR Section 5.2(1) and shall include the physical place or places where the construction called for in the
Contract will remain when Work on it has been completed; and any other site where a significant portion
of the construction is completed, provided that such site is established specifically for the performance of
the Contract. Facilities such as job headquarters, fabrication plants, tool yards, mobile factories, batch
plants, borrow pits, etc. are considered “on-site” provided that they are dedicated exclusively to the
performance of the Contract and provided that they are adjacent or virtually adjacent to the physical place
or places where the construction called for in the Contract will remain when Work on it has been
completed. Not included in the definition of “on-site” are facilities whose location and continuance in
operation are determined wholly without regard to the Contract, even where the operations for a period of
time may be dedicated exclusively to the performance of the Contract.

In accordance with the New York State Labor Law, Sections 220 and 220-d:

1) No laborer, worker, or mechanic, in the employ of the Design-Builder,
Subcontractor or other person doing or contracting to do the whole or any part of
the Work contemplated by the Contract shall be permitted or required to work
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more than eight hours in any one day or more than five days in any one week,
except in the emergencies set forth in the Labor Law.

2) The wages paid for a legal day’s work shall be not less than the prevailing rate of
wages as defined by law.

3) The supplements to be provided to laborers, workmen or mechanics shall be in
accordance with the prevailing practices.

4) The filing of payrolls in a manner consistent with subdivision 3-a of Labor Law
Section 220 is a condition precedent to payment of any sums due and owing to
any person for work done upon the Project.

5) The minimum hourly rate of wages to be paid shall be not less than that stated in
the Contract Documents, and any redetermination of the prevailing rate of wages
after the Contract is approved shall be deemed to be incorporated herein by
reference as of the effective date of redetermination and shall form a part of these
Contract Documents.

6) The Contract may be forfeited and no sum paid for any Work done thereunder on
a second conviction for willfully paying less than: (a) the stipulated wage scale as
provided in Labor Law, §220(3), as amended; or (b) the stipulated minimum
hourly wage scale as provided in Labor Law, §220-d, as amended.

DB 102-7.2 Payroll Records

The Design-Builder shall furnish the Authority’s Project Manager each week with its payroll records and
statement of compliance with respect to the wages paid each of its employees and each Subcontractor
employees (including apprentices, trainees, watch persons, and guards) engaged on the Work during the
preceding weekly payroll period. Certified payrolls shall contain work class, daily and weekly number of
hours worked, wage rate, deductions made and actual wages paid. Certified payrolls shall be annotated
by race and gender, and shall be submitted on Form WH-347 or Form HC-231-1.

DB 102-7.3 Training

An apprentice is defined as an individual who is enrolled in an apprenticeship training program that is
registered with the NYS Department of Labor. A trainee is defined as an individual who is enrolled in an
On-the-Job Training (OJT) program that is approved by the Federal Highway Administration (FHWA).

A number of sources to obtain training for apprentices/trainees are available. These include:

e  NYSDOL-approved apprenticeship program sponsored by a union or a temporary project
level agreement with a union which has a NYSDOL approved apprenticeship program.

e A NYSDOL-approved apprenticeship program sponsored by a contractor.

e A NYSDOL-approved apprenticeship program sponsored by a contractor signatory with an
apprenticeship sponsor consortium for certain services.

e An FHWA-approved OJT program (where applicable).
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Approved OJT Programs are currently limited to apprenticeable occupations as determined by NYSDOL
or USDOL. A list of approved OJT programs can be found in the On-the-Job Training and
Apprenticeship Program Construction Catalogue which may be obtained from the Authority.

Training under Training Special Provisions, if required, will be shown in the Contract Documents. In
order to fulfill training requirements required under Training Special Provisions and/or DB §102-9 Equal
Employment Opportunity Requirements, training should begin as early as possible during the Contract.
The Authority recommends that all bidders have an approved apprenticeship or OJT program prior to
bidding.

The Design-Builder shall furnish the apprentice/trainee a copy of the program to be followed in providing
the training. The Design-Builder shall provide each apprentice/trainee with a certification showing the
type and length of training satisfactorily completed.

When training is required under Training Special Provisions and/or DB §102-9 Equal Employment
Opportunity Requirements, the Design-Builder shall designate to the Authority’s Project Manager, at the
preconstruction meeting, a person (or persons) from its existing workforce as the trainer and training
coordinator for any apprentice(s)/ trainee(s).

The trainer shall:

1) Be located on the Site generally on a daily basis; and

2) Be responsible for the day-to-day supervision and training of persons on the Site;
and

3) Be responsible for the preparation and submission of a monthly training progress
report, after consultation with designated apprentices/trainees.

The training coordinator shall:

1) Be knowledgeable about the Contract and the Apprenticeship/OJT programs to
be used; and

2) Be responsible for ensuring on-the-job orientation of apprentice/trainees; and

3) Be responsible for ensuring meaningful and effective training for the duration of
training.

DB 102-7.4 Training Monitoring
The Design-Builder shall use EBO to monitor training.
DB 102-7.5 Public Notices

The Design-Builder shall post, in a location accessible to all workers, a copy of the New York State
Department of Labor’s (NYSDOL) schedules of prevailing wages and supplements for this Project, a
copy of all re-determinations of such schedules for the Project, the New York State Workers’
Compensation Law Section 51 notice, all other notices required by law to be posted at the Site,
NYSDOL’s notice that this Project is a public work project on which each worker is entitled to receive
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the prevailing wages and supplements for the occupation at which he or she is working, the notice in 23
CFR Section 635.119 concerning false statements and all other notices which the Authority’s Project
Manager directs the Design-Builder to post. The Design-Builder shall provide a weather-resistant surface
for such notices which is satisfactory to the Authority’s Project Manager. The Design-Builder shall
maintain such notices in a legible manner and shall replace any notice or schedule which is damaged,
defaced, illegible, or removed for any reason. The Design-Builder shall post such notices before
commencing any Work on the Site and shall maintain such notices until all Work on the Site is complete.

DB 102-7.6 Federal-Aid Requirements

No procedures or requirement shall be imposed by any state which will operate to discriminate against the
employment of labor from any other state, possession or territory of the United States, in the construction
of a Federal-Aid Project. The selection of labor to be employed by the Design-Builder on any Federal-
Aid Project shall be of its choosing.

The Design-Builder shall not use convict labor unless performed by convicts who are on parole,
supervised release, or probation for construction, maintenance or any other purpose at the Site or within
the Project Limits from the time of Contract award or the start of Work on force account until Final
Acceptance of the Work by the Authority.

DB 102-8 DBE UTILIZATION

A Disadvantaged Business Enterprise (DBE) is a for-profit, small business concern as defined pursuant to
the federal Small Business Act that is at least 51% owned by one or more individuals who are both
socially and economically disadvantaged and which meets the definition set forth in 49 CFR Part 26. The
Authority seeks to:

e Ensure nondiscrimination in award and administration of Authority’s contracts;

e  Ensure that only firms that fully meet DBE eligibility standards are permitted to participate
in the Authority’s DBE programs;

e Help remove barriers to the participation of DBEs in the performance of Authority’s
contracts;

e Create a level playing field on which DBEs can fairly compete for Authority’s contracts; and

e  Assist in the development of firms that can compete successfully in the construction industry
outside the DBE programs.

The parties to this Contract shall take all necessary and reasonable steps in accordance with the
Governmental Rules cited in this subsection to promote the objectives outlined above. The Design-
Builder shall comply with the applicable Governmental Rules and the DBE requirements stated below.
The Design-Builder shall not discriminate on the basis of race, color, national origin, or sex in the award
and performance of Authority’s contracts. The Design-Builder shall not use the requirements of these
specifications to discriminate against any qualified company or group of companies. These requirements
shall be made a part of all Subcontracts and agreements entered into as a result of this Contract.
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DB 102-8.1 Statutory/Regulatory Authority

A)  Disadvantaged Business Enterprise (DBE) Program. The Federal statutory authority for
the DBE Program is contained in the Surface Transportation Assistance Act of 1982
(Public Law 97-424, §105(f)), the Surface Transportation and Uniform Relocation
Assistance Act of 1987 (Public Law 100-17, §106(c)), the Intermodal Surface
Transportation Efficiency Act of 1991, and the Transportation Equity Act of the 21st
Century. New York State has enacted Section 9 of the Infrastructure Investment Act,
Section 85 of the New York State Highway Law and Section 428 of the New York
State Transportation Law. Regulations have been promulgated under 49 CFR Part 26
and 17 NYCRR Part 35.

B)  Minority/Women’s Business Enterprise (M/WBE) Program. The State statutory
authority for the M/WBE Program is contained in Section 2879 of the New York Public
Authorities Law, Section 428 of the New York State Transportation Law, and Article
15-A of the New York State Executive Law. Regulations have been promulgated under
5 NYCRR Part 140. The parties to this Contract shall comply with these laws, rules
and regulations, to the extent applicable.

DB 102-8.2 Eligibility

Many DBE firms may also be eligible to qualify as M/WBE firms, and many M/WBE firms may be
eligible to qualify as DBE firms. However, Federal-Aid contracts are governed by the requirements and
provisions provided in the statutory authority for DBEs cited under DB §102-8.1 Statutory/Regulatory
Authority above. DBE firms certified by any state pursuant to 49 CFR Part 26 are eligible to be counted
for goal attainment. DBE firms which are certified by states other than New York shall have their
certifications verified by the Authority prior to being approved to work on the Contract. DBE
certification is not an endorsement of the quality or performance of the business, but simply an
acknowledgment of the firm's status as a DBE. A list of certified DBE firms can be accessed via a link on
the following Department website: https://www.dot.ny.gov/main/business-center/civil-rights/general-
info/dbe-certification.

DB 102-8.3 DBE Goals and Monitoring

This is a Federal-Aid contract with a single DBE goal and only DBE attainment will be counted towards
meeting that goal. However, the utilization of certified small businesses and M/WBE firms is also
encouraged, and the Design-Builder shall provide monthly reports and utilization worksheets regarding
utilization of such firms, separate from the reports and utilization worksheets for DBE firms.

The Authority will monitor the Design-Builder’s attainments towards the DBE goal in accordance with
DB §102-9.4 - Civil Rights Monitoring and Reporting. The Design-Builder shall use EBO to demonstrate
compliance with DBE requirements.

The Authority has established a contract utilization goal for DBEs as specified in the Agreement. The
goal remains in effect throughout the life of the Contract. In executing the Agreement, the Design-
Builder declares that it subscribes to the utilization goal and shall meet the goal or demonstrate that it
could not meet them despite its good faith efforts. If the Contract is awarded with DBE commitment(s)
that is less than the Contract goal, the Design-Builder shall continue good faith efforts to achieve the
Contract goal throughout the life of the Contract.
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DB 102-8.4

Counting DBE Participation

The value of the Work performed by a DBE, including that of a DBE prime contractor, with its own
equipment, with its own forces, and under its own supervision will be counted toward the goal, provided
the utilization is a commercially useful function. A DBE prime contractor shall still provide opportunities
for participation by other DBEs. Work performed by DBEs working for the Design-Builder will be
counted as set forth below. If the Authority determines that some or all of the DBE's work does not
constitute a commercially useful function, only the portion of the work considered to be a commercially
useful function will be credited toward the goal.

A)

B)

0

D)

E)

F)

Subcontractors. 100% of the value of the Work to be performed by a DBE
Subcontractor will be counted toward the DBE goal. The value of such Work includes
the cost of materials and supplies purchased by the DBE, except the cost of supplies or
equipment leased from the Design-Builder or its affiliates will not be counted.

Manufacturers/Fabricators. 100% of the expenditure to a DBE manufacturer or
fabricator will be counted towards the DBE goal.

Material Suppliers. 60% of the expenditure to a DBE material supplier will be counted
toward the DBE goal. Packagers, brokers, manufacturer’s representatives, or other
persons who arrange or expedite transactions are not material suppliers within the
meaning of this paragraph.

Brokers/Manufacturer’s Representatives. 100% of fees or commissions charged for
assistance in the procurement of the materials and supplies, or fees for transportation
charges for the delivery of materials or supplies provided by a DBE
broker/manufacturer’s representative will be counted toward the DBE goal, provided
they are determined by the Authority to be reasonable and not excessive as compared
with fees customarily allowed for similar services. The cost of the materials and
supplies themselves will not be counted.

Services. 100% of fees or commissions charged by a DBE for providing a bona fide
service, such as professional, technical, consultant, or managerial services, or for
providing bonds or insurance specifically required for the performance of the Contract
will be counted toward the DBE goal, provided the fee is reasonable and not excessive
as compared with fees customarily allowed for similar services.

Trucking Operations. The DBE trucking firm of record is the firm that is listed on the
DBE Utilization Worksheet. The DBE shall own and operate a least one registered,
insured, and fully operational truck used on the Contract and shall be responsible for the
management and supervision of the entire trucking operation for which it is responsible
on a particular contract, and there cannot be a contrived arrangement for the purpose of
meeting the DBE goal. The DBE trucking firm of record shall control the day-to-day
DBE trucking operations on the Contract, and shall be responsible for: (1) negotiating
and executing rental/leasing agreements; (2) hiring and terminating the work force;

(3) coordinating the daily trucking needs with the Design-Builder; and (4) scheduling
and dispatching trucks.

1) DBE Owned/Leased Trucks. 100% of the value of the trucking operations the
DBE provides on the Contract using trucks it owns or leases on a long-term basis
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G)

DB 102-8.5

that are registered, insured, and operated by the DBE using drivers it employs,
will be counted toward the DBE goal.

2) DBE Short-Term Leased Trucks. The DBE may lease trucks on a short-term
basis from another DBE, including an owner/operator who is certified as a DBE.
100% of the value of the trucking operations that the lessee DBE provides will be
counted toward the DBE goal.

3)  Non-DBE Trucks. The DBE may lease trucks on a short-term basis from a non-
DBE, including an owner-operator. 100% of the fee or commission the DBE
receives as a result of the lease arrangement will be counted toward the DBE
goal. The value of the trucking operations provided by the lessee will not be
counted toward the DBE goal.

Joint Venture. Joint ventures between DBEs and non-DBEs as Subcontractors will be
counted toward the Contract DBE goal in proportion to the total dollar value of the
Contract equal to the distinct, clearly defined portion of the Work of the Contract that
the DBE performs with its own forces. The joint venture agreement is subject to
approval by the Authority and a copy of which shall be furnished by the Design-Builder
before execution of the Subcontract.

Conditions of Participation

DBE participation will be counted toward meeting the DBE contract goal, subject to all of the following

conditions:

A)

B)

Commercially Useful Function. A DBE is considered to perform a commercially useful
function when it is responsible for the execution of a distinct element of work on a
contract and carries out its responsibilities by actually performing, managing, and
supervising the work involved in accordance with normal industry practice. Regardless
of whether an arrangement between the Design-Builder and the DBE represents
standard industry practice, if the arrangement erodes the ownership, control or
independence of the DBE or in any other way does not meet the commercially useful
function requirement, that firm shall not be included in determining whether the DBE
goal is met and shall not be included in DBE reports. If this occurs with respect to a
firm identified as a DBE, the Design-Builder shall receive no credit toward the DBE
goal and may be required to backfill the participation. A DBE does not perform a
commercially useful function if its role is limited to that of an extra participant in a
transaction or contract through which funds are passed in order to obtain the appearance
of DBE participation. A DBE may rebut a determination by the Authority that the DBE
is not performing a commercially useful function to the FHWA, but the determination
may not be appealed to USDOT.

Work Force. The DBE must employ a work force (including administrative and clerical
staff) separate and apart from that employed by the Design-Builder, other
Subcontractors, or their Affiliates. This does not preclude the employment by the DBE
of an individual that has been previously employed by another firm involved in the
Contract, provided that the individual was independently recruited by the DBE in
accordance with customary industry practice. The routine transfer of work crews from
another employer to the DBE shall not be allowed.
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C)  Supervision. All Work performed by the DBE must be controlled and supervised by
the DBE without duplication of supervisory personnel from the Design-Builder, other
Subcontractors, or their Affiliates. This does not preclude routine communication
between the supervisory personnel of the DBE and other supervisors necessary to
coordinate the Work.

D) Equipment. DBE Subcontractors may supplement their equipment by renting or leasing
additional equipment in accordance with customary industry practice. If the DBE
obtains equipment from the Design-Builder, other Subcontractors, or their Affiliates,
the DBE shall provide documentation to the Authority demonstrating that similar
equipment and terms could not be obtained at a lower cost from other customary
sources of equipment. The required documentation shall include copies of the rental or
leasing agreements, and the names, addresses, and terms quoted by other sources of
equipment.

DB 102-8.6 DBE Plan and Ongoing Good Faith Efforts

The Authority expects continuing good faith efforts on the part of the Design-Builder over the course of
the Contract to achieve the Project’s DBE participation goal. Below are requirements and procedures
consistent with the above laws and regulations and tailored to the unique aspects of design-build

contracting:

1)
2)

3)

4)

5)

The DBE participation goal for the Project is established in the Agreement;

DBE:s certified by any state pursuant to 49 CFR Part 26 may be used to fulfill the
DBE goal for the Contract;

As described in the ITP, each proposer is required to submit acceptable evidence
of pre-Proposal good faith efforts to obtain DBE participation;

As described in the ITP, each proposer is required to submit an acceptable DBE
participation schedule which includes: (a) the name of each certified DBE that
will participate in the Project; and (b) the items of Work to be performed or
furnished and the expected percentage of the Contract to be paid to each DBE for
the Work or supply. The DBE participation schedule must be updated to reflect
any changes throughout the course of the Contract;

As described in the ITP, each proposer for the Contract is required to submit a
DBE Plan as part of a responsive Proposal, describing the proposer’s plans to
meet the Project’s DBE goals, including an affirmation regarding its intention to
use good faith efforts to achieve the Project’s DBE participation goal. Following
award of the Contract and during both the design and construction portions of the
Project, Design-Builder will be required to submit documentation as specified in
the DBE Plan to show that Design-Builder is meeting the DBE goal for the
Project. If the DBE goal is not being met, the Design-Builder must submit
satisfactory evidence that it has made good faith efforts, as specified herein, to
meet the goal, and shall revise the DBE Plan as appropriate, detailing additional
efforts the Design-Builder will undertake to meet its DBE commitments, and
submit it to the Authority’s Project Manager for consultation and written
approval;

Tappan Zee Hudson River Crossing Project 62 PART2-DB § 102
I — CONFORMED November 21, 2012



New York State Thruway Authority

6) In an effort to verify compliance with DBE requirements, the Authority will
evaluate throughout the course of the Project the Design-Builder’s efforts in
executing the DBE Plan and achieving the Project’s DBE participation goal;

7) In determining whether the Design-Builder has complied with good faith
obligations under this DB §102-8.6, the Authority will consider the quality,
quantity, and intensity of the different kinds of efforts that the Design-Builder
has made, and whether the Design-Builder has complied with its DBE Plan.
Below is a list of the types of actions which the Authority will consider as part of
the Design-Builder’s good faith efforts to obtain DBE participation. It is not a
mandatory checklist, nor is it intended to be exhaustive or exclusive.

a)

b)

d)

2

The names and dates of advertisement of each newspaper, trade paper and
minority-focus paper in which the Design-Builder placed requests for DBE
participation (the actual advertisement and the number of times it was run
shall be included);

Attendance at meetings and outreach events scheduled to inform DBEs of
the Contract;

Establishment of business resource center at or near the Site for DBE/EEO
coordination, outreach and support;

The names and dates of written notices to certified DBEs solicited by
direct mail or other means for this Contract, and the methods used to
follow up on these solicitations. The Design-Builder shall solicit with
sufficient time to allow the DBESs to respond to the solicitation. The
Design-Builder shall determine with certainty if the DBEs are interested
by taking appropriate steps to follow up on initial solicitations;

Items of work for which the Design-Builder requested bids, proposals or
materials to be supplied by DBEs and the information furnished to DBEs
in a timely manner, for example plans, specifications and requirements for
the Work and any breakdowns of Work or combining like or related Work
into economically feasible units to facilitate DBE participation, even when
the Design-Builder might prefer to perform these Work items with its own
forces;

Negotiation with interested DBEs;

The names of DBEs that submitted bids or proposals for any of the Work
indicated above, which were not accepted by the Design-Builder; a
summary the Design-Builder’s discussions and/or negotiations with them;
the name of the contractor, subcontractor, consultant, sub-consultant,
supplier or service provider that was selected for the Work and the reasons
therefor. If the reason for the DBE rejection is price, state the rejected
DBE's price bid/proposal and that of the selected contractor, subcontractor,
consultant, sub-consultant, supplier or service provider;
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h) A description of the assistance the Design-Builder extended to rejected
DBEs identified above to remedy bid/proposal deficiencies;

1) Efforts to assist DBEs in obtaining bonding, lines of credit, or insurance;

1) Procurement of additional qualified resources and expertise for monitoring
and outreach efforts;

k)  Effective use of services of available minority/women community
organizations, minority/women contractor groups and local/state/Federal
minority/women business assistance offices;

1) Any additional documentation that demonstrates the Design-Builder made
good faith efforts, including the Design-Builder’s efforts to encourage its
design team consultants, subcontractors, sub-consultants and service
providers to solicit DBE participation in their agreements;

m)  Securing participation by certified DBE firms for work that they are listed
to perform that is in the Contract. Only DBEs certified by the NYS
Unified Certification Program (NYSUCP) shall be used to fulfill the DBE
goal on Federal-Aid contracts;

n)  Notrejecting DBEs as unqualified without sound reasons based on a
thorough investigation of their capabilities. The fact that there may be
some additional costs involved in finding and using DBE:s is not in itself
sufficient reason for the Design-Builder’s failure to meet the Contract
DBE goal, as long as such costs are reasonable. The ability or desire of
the Design-Builder to perform the work of the Contract with its own
organization does not relieve the Design-Builder of the responsibility to
make good faith efforts. The Design-Builder is not, however, required to
accept higher quotes from DBEs if the price difference is excessive or
unreasonable;

0) Keeping records of efforts to solicit and negotiate with DBEs as evidence
of good faith efforts as a continuing record of solicitation activity; and

p) Promptly executing an agreement or commitment with DBEs.

During the term of the Contract, the Design-Builder shall make good faith efforts to ensure that DBEs
have maximum opportunity to successfully bid and perform on the Contract, and that the Design-Builder
meets its DBE goal. Annually during the month of the original contract award, the Design-Builder shall
submit current DBE utilization data, a summary of the of the work not yet completed nor subcontracted,
and updated solicitation documentation showing appropriate DBEs solicited for the remaining work for
formal review by the Authority.

If at any time the Authority determines that the Design-Builder has failed to undertake good faith efforts
to meet the DBE goal, the Authority will, before exercising any remedies available for such failure,
provide the Design-Builder an opportunity for administrative reconsideration, by an official who did not
take part in the original good faith efforts determination, that the Design-Builder failed to undertake good
faith efforts meet the DBE goal. As part of this reconsideration, the Design-Builder shall have the
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opportunity to provide written documentation or argument and to meet in person with the Authority’s
reconsideration official concerning the issue of whether it has made adequate good faith efforts to meet
the goal. The Agencies will send the Design-Builder a written decision on reconsideration, explaining the
basis for finding that the Design-Builder did or did not make adequate good faith efforts to meet the goal.

DB 102-8.7 DBE Utilization Reporting

As stated in DB §102-8.3 above, this Contract has a single DBE goal, and only DBE attainment will be
counted towards meeting that goal. However, the utilization of certified small businesses and M/WBE
firms is also encouraged, and Design-Builder shall provide monthly reports to the Authority regarding
such utilization, as specified in DB §108-1.3.4.

The Design-Builder shall enter all current utilization data into EBO beginning with the pre-award
utilization package submittal required by ITP Section 6.2.1. Thereafter, data shall be entered each month,
not later than the 15" of the following month. Data shall be current through the end of the last full payroll
week for that month, or as otherwise approved by the Construction Compliance Engineer to coordinate
with payment submittals.

For each DBE the Design-Builder shall explain, in writing, the scope of Work to be performed by the
DBE and expressly indicate any item or component of the scope which is not completely performed by
the DBE.

For each DBE trucking operation, the Design-Builder shall also indicate the type of trucking operation to
be performed, the number of trucks owned/leased, the number of trucks working on-site or off-site, rate
per hour/ton/load/etc., duration or amount, and total dollar value of the proposed DBE commitment. The
Design-Builder shall provide copies of all lease agreements utilized by the DBE.

If the Design-Builder has met or exceeded the established DBE goal for the Contract utilizing certified
DBE:s it is not necessary to submit documentation of good faith efforts.

If the Design-Builder has not met the DBE goal, it shall submit the Solicitation Log, together with other
documentation that substantiates good faith efforts. Such documentation shall include, at a minimum, all
envelopes of solicitation inquires that were returned as undeliverable and quotations submitted by DBEs
that are not included in the DBE Schedule of Utilization with an explanation for the proposer's action in
each case.

The Design-Builder shall execute Subcontracts or agreements with the DBEs for the type and amount of
work identified in the approved pre-award DBE Utilization Package, and shall execute Subcontracts or
agreements with DBEs selected in accordance with the DBE Plan.

DB 102-8.8 Required Records

The Design-Builder shall keep records and documents for six years following performance of this
Contract to indicate compliance with this DB §102-8. These records and documents, or copies thereof,
will be made available at reasonable times and places for inspection by any authorized representatives of
the Authority and will be submitted to the Authority upon request, together with other compliance
information which may be required.
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DB 102-8.9 Non-Discrimination

The Design-Builder shall not use the requirements of this DB §102-8 to discriminate against any qualified
company or group of companies.

DB 102-8.10 Reporting Violations of Program Rules

The Design-Builder is responsible for ensuring that the DBE performs a commercially useful function on
the Contract as defined in DB §102-8.5(A). If the Design-Builder becomes aware of any violations of
that Section, the Design-Builder is required to promptly report the violations to the Authority’s Project
Manager.

DB 102-8.11 Report of Payment to Subcontractors and D/M/WBEs

The Design-Builder shall report payments made to all Subcontractors and DBEs, in order to measure goal
attainment and to gauge the effect of DBE goal(s) on the industry. The Design-Builder shall submit
payment data for all Subcontractors and for all DBEs approved by the Authority that are owed payment or
have received payment within the last month. The Subcontractor or DBE shall acknowledge payment not
later than seven days after receipt. Subcontractors that are certified M/WBEs in New York State shall be
identified in the reporting, but shall not be included in the measurement of DBE attainment. Payments to
DBE and M/WBE Subcontractors shall be entered in EBO. EBO may also be used by the Design-
Builder, at the Design-Builder’s discretion, to monitor non-DBE Subcontractors.

DB 102-8.12 Revisions to DBE Utilization

The Design-Builder shall obtain Authority approval for revisions in DBE utilization prior to
implementing any proposed change through submission of revised DBE Utilization Worksheet using the
Authority approved civil rights reporting software.

If the reduction of the DBE's work or the removal of the DBE, including for violations of commercially
useful function requirements, causes the DBE utilization to fall below the goal(s), the Design-Builder
shall make good faith efforts to find another DBE to substitute for the original DBE to perform at least the
same amount of work as the DBE that was terminated, to the extent needed to meet the contract goal(s).

A DBE may be substituted if the Work committed to the DBE is deleted or reduced by the Authority and
enough Work remains to substitute an equal commitment amount to the affected DBE. If not enough
Work remains, the Authority may relieve the Design-Builder from attaining that portion of the
commitments.

In accordance with 49 CFR Section 26.53(f)(1), the Design-Builder shall not terminate a DBE listed on
the approved DBE Utilization plan without the prior written consent of the Authority. This includes
instances in which the Design-Builder seeks to perform work originally designated for a DBE
Subcontractor with its own forces or those of an affiliate, a non-DBE firm, or with another DBE firm.
The Authority will consent only if good cause exists to terminate the DBE firm. Good cause includes, at
a minimum, one the following circumstances:

e  The listed DBE fails or refuses to execute a written contract;

e The listed DBE fails or refuses to perform the work of its subcontract in a way consistent
with normal industry standards. Provided, however, that good cause does not exist if the
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failure or refusal of the DBE Subcontractor to perform its work on the subcontract results
from the bad faith or discriminatory action of the Design-Builder;

e The listed DBE fails or refuses to meet the Design-Builder’s reasonable, nondiscriminatory
bond requirements;

e The listed DBE becomes bankrupt, insolvent, or otherwise lacks creditworthiness;

e  The listed DBE is ineligible to work on public works projects because of suspension and
debarment proceedings pursuant 2 CFR Parts 180, 215 and 1200 or applicable state law;

e The Authority has determined that the listed DBE is not a responsible contractor;

e The listed DBE voluntarily withdraws from the project and provides to the Authority written
notice of its withdrawal;

e  The listed DBE is ineligible to receive DBE credit for the type of work required;

e A DBE owner dies or becomes disabled with the result that the listed DBE is unable to
complete its work on the contract;

e Other documented good cause that the Authority determines compels the termination of the
DBE. Provided, that good cause does not exist if the Design-Builder seeks to terminate a
DBE it relied upon to obtain the Contract so that the Design-Builder can self-perform the
work for which the DBE was engaged or so that the Design-Builder can substitute another
DBE or non-DBE contractor after Contract award.

Before submitting its request to terminate and/or substitute a DBE to the Authority, the Design-Builder
shall give notice in writing to the DBE Subcontractor, with a copy to the Authority, of its intent to request
to terminate and/or substitute, and the reason for the request.

The Design-Builder shall give the DBE five days to respond to the notice and advise the Authority and
the Design-Builder of the reasons, if any, why the DBE objects to the proposed termination of its
subcontract and why the Authority should not approve the Design-Builder's action. If required in a
particular case as a matter of public necessity (e.g., safety), the Authority may approve a response period
shorter than five days.

DB 102-9 EQUAL EMPLOYMENT OPPORTUNITY REQUIREMENTS

The Authority seeks to ensure nondiscrimination in employment under all the Authority’s contracts. The
Design-Builder shall comply with the following Equal Employment Opportunity (EEO) requirements.
The Contract goals for minority and female participation are set forth in Appendix IV to the Agreement.
The covered area is the county or counties in which the work is located.

Equal Employment Opportunity provisions are also found on Form FHWA 1273 Required Contract
Provisions Federal-Aid Construction Contracts, a copy of which is included in Appendix IV to the
Agreement.

Nothing herein provided shall be construed as a limitation upon the application of other laws which
establish different standards of compliance or upon the application of requirements for the hiring of local
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or other area residents (e.g., those under the Public Works Employment Act of 1977 and the Community
Development Block Grant Program).

DB 102-9.1 Statutory/Regulatory Authority

The Federal authority for Equal Employment Opportunity provisions is contained in 23 USC
Section 140(a), 23 CFR Section 230, 41 CFR Parts 60-1 and 60-4, and Executive Order 11246. State
authority is contained in Section 428 of the New York State Transportation Law, Article 15-A of the New
York State Executive Law, and Section 2879 of the New York Public Authorities Law and the rules
promulgated thereunder, including 5 NYCRR Part 140 et seq.

DB 102-9.2 Definitions

A minority group member is defined under this subsection as someone who is, and can demonstrate
membership in, one of the following groups:

A)  Black (all persons having origins in any of the Black African racial groups not of
Hispanic origin);

B)  Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American or
other Spanish Culture or origin, regardless of race);

C)  Asian and Pacific Islander (all persons having origins in any of the original peoples of
the Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); and

D)  American Indian or Alaskan Native (all persons having origins in any of the original
peoples of North America and maintaining identifiable tribal affiliations through
membership and participation or community identifications).

DB 102-9.3 Employment Goals

A goal for minorities and a separate goal for women are presented in the Contract Documents. The
Design-Builder shall provide equal employment opportunity and shall take affirmative action for all
minority groups, both male and female; and women, both minority and non-minority. If the Design-
Builder performs work outside of the covered area, it shall apply the goals established for the county
where the work is actually performed. The Authority will monitor the Design-Builder’s attainments
towards EEO goals in accordance with DB §102-9.4 Civil Rights Monitoring and Reporting.

The goal set for the Contract are expressed as percentages of the total hours of employment and training
of minority and female utilization the Design-Builder should reasonably be able to achieve in each
construction trade in which it has employees in the covered area. The Design-Builder is expected to make
substantially uniform progress in meeting its goals in each trade. The hours of minority and female
employment and training shall be substantially uniform throughout the length of the Contract, and in each
trade, and the Design-Builder shall make a good faith effort to employ minorities and women evenly on
each of its contracts. The transfer of minority or female employees, apprentices, or trainees from
contractor to contractor or from contract to contract for the sole purpose of meeting the Design-Builder’s
goals is a violation of the Contract.
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DB 102-9.4

A)

B)

0

Civil Rights Monitoring and Reporting
Civil Rights Officer(s)

The Design-Builder shall designate a Corporate Civil Rights Officer, a Corporate DBE
Representative, and a contract site Equal Employment Opportunity (EEO)
Representative who shall have the responsibility to and shall be capable of effectively
administering and promoting an active Design-Builder program of equal employment
opportunity and who shall be assigned adequate authority and responsibility to do so. A
single individual may fulfill multiple roles. The Design-Builder shall notify the
Authority within 30 days of any changes in these roles.

Workforce Participation Plan

At the pre-construction meeting, the Design-Builder shall submit a Workforce
Participation Plan covering the Design-Builder's workforce and the workforce of all its
Subcontractors, together and coordinated with the Baseline Project Schedule, that
addresses the Equal Employment Opportunity goals. The Design-Builder shall not start
work until the Authority and the Design-Builder have agreed upon and accepted the
Workforce Participation Plan. The Design-Builder shall submit a revised plan when a
significant work force build-up or reduction will substantially affect goal attainment, or
when a revised schedule is requested by the Authority. Such revised Workforce
Participation Plan must be agreed upon by the Authority or the original will remain in
effect.

Equal Employment Opportunity (EEO) Monitoring and Reporting

The Design-Builder’s compliance with the EEO Requirements will be based on its
Employment Utilization, affirmative action steps and its good faith efforts to meet the
goals. The Authority, in evaluating the Design-Builder’s good faith efforts to meet the
EEO goal, will first analyze the Design-Builder’s goal attainment on an individual
contract. If the Design-Builder is not meeting the goal for a single trade or contract, the
Authority will analyze, progressively, the Design-Builder’s goal attainment on all
contracts held by the Design-Builder within the county and/or the State. This method
of analysis shall be applied primarily but not solely to contracts with small population
numbers. Other factors to be considered include the location of the contracts, the
relative proximity of the contracts to each other, and the nature of the work.
Compliance will be monitored using EBO.

1) Employee Utilization Data. The Design-Builder shall submit employee
utilization data for its workforce and for each Subcontractor with a Subcontract
exceeding $10,000 to the Authority on a monthly basis showing hours worked
for each payroll week, for each trade and classification, by gender and ethnicity.
Employee utilization data shall include data from the start of the contract up to
and including the month being reported. For the purpose of determining
utilization percentages, the hours of female and minority employment shall be
tabulated separately and attainment percentages calculated separately.

2) Federal-Aid Highway Construction Contractors Annual EEO Report. The
Design-Builder shall submit all required data to produce an annual Form FHWA
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1391 Federal-Aid Highway Construction Contractors Annual EEO Report to the
Authority not later than the second Friday in August covering the last payroll
period worked in July, for all ongoing Federal-Aid contracts. The data shall
indicate the number of minority men, minority women, nonminority men, and
non-minority women employees currently engaged in each trade.

3) Design-Builder Compliance. If the Design-Builder fails to meet the EEO goal
for minorities or women, the Authority may require training of minorities and
women to satisfy the employment goals. If the Design-Builder fails to meet the
EEO goal or is in noncompliance with the nondiscrimination clauses, the
Authority may suspend additional contract payments in accordance with the
Agreement, Article 7.3 - Reduction in Periodic Payment, the Design-Builder
may be directed to attend a hearing before the Authority, or the Authority may
follow any other lawful procedure upon due notice in writing to the Design-
Builder, including cancellation, termination, or suspension in whole or in part in
accordance with the Agreement, Article 8 — Authority’s Right to Suspend Work
and Cancel Contract. The Design-Builder may also be referred to the U.S.
Department of Labor, Office of Federal Contract Compliance Programs
(OFCCP), which has the sole authority to determine compliance with Executive
Order 11246 and its implementing regulations. OFCCP may declare the Design-
Builder ineligible for further Federal-Aid contracts in accordance with
procedures authorized in Executive Order 11246, and such other sanctions may
be imposed and remedies invoked as provided in Executive Order 11246, or by
rule, regulation, or order of the U.S. Secretary of Labor, or as otherwise provided
by law.

DB 102-9.5 Design-Builder Obligations

The Design-Builder shall comply with all provisions of Federal Executive Order 11246 and the
provisions of State and Federal laws and regulations. The Design-Builder shall furnish all information
and reports required by Executive Order 11246 and by rules, regulations, and orders of the Secretary of
Labor or pursuant thereto, and will permit access to its books, records, and accounts by the Authority and
the U.S. Secretary of Labor for purposes of investigation to ascertain compliance with such rules,
regulations, and orders. The Design-Builder shall develop and implement an EEO policy in accordance
with Form FHWA 1273 Required Contract Provisions Federal-Aid Construction Contracts.

A)  Non-Discrimination. The Design-Builder shall not discriminate against any employee
or applicant for employment because of race, color, religion, sex, national origin, age,
disability or marital status. The Design-Builder shall take affirmative action to ensure
that applicants are employed, and that employees are treated during employment,
without regard to their race, color, religion, sex, national origin, age, disability or
marital status. Such actions shall include the following: employment, upgrading,
demotion, or transfer; recruitment or recruitment advertising; layoff or termination;
rates of pay or other forms of compensation; and selection for training, including
apprenticeship. The Design-Builder shall post in conspicuous places, available to
employees and applicants for employment, notices to be provided by the Authority
setting forth the provisions of this non-discrimination clause. The Design-Builder shall
not use the goals or affirmative action requirements to discriminate against any person
because of race, color, religion, sex, national origin, disability or marital status.
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DB 102-9.6

Solicitations. The Design-Builder shall state in all solicitations or advertisements for
employees placed by or on behalf of the Design-Builder, that all qualified applicants
will receive consideration for employment without regard to race, color, religion, sex,
national origin, age, disability or marital status.

Collective Bargaining Agreements. The Design-Builder shall send to each labor union
or representative of workers with which it has a collective bargaining agreement or
other contract or understanding, a notice to be provided advising the said labor union or
workers' representatives of the Design-Builder's commitments to equal employment
opportunities, and shall post copies of the notice in conspicuous places available to
employees and applicants for employment. Neither the provisions of any collective
bargaining agreement, nor the failure by a union with whom the Design-Builder has a
collective bargaining agreement, to refer either minorities or women shall excuse the
Design-Builder’s obligations.

Complaints of Alleged Discrimination. The Design-Builder shall promptly investigate
all complaints of alleged discrimination made to the Design-Builder in connection with
its obligations under this Contract, shall attempt to resolve such complaints, and shall
take appropriate corrective action within a reasonable time. If the investigation
indicates that the discrimination may affect persons other than the complainant,
corrective action shall include such other persons. Upon completion of each
investigation, the Design-Builder shall inform every complainant of all available
avenues of appeal. The Design-Builder shall not retaliate or discriminate against any
person because he or she has opposed unlawful discrimination or because he or she has
filed a complaint, testified or assisted in any proceeding relating to unlawful
discrimination.

Non-Compliance. In the event of the Design-Builder’s non-compliance with the
nondiscrimination clauses of this Contract or with any of such rules, regulations, or
orders, this Contract may be canceled, terminated or suspended in whole or in part and
the Design-Builder may be declared ineligible for further contracts in accordance with
procedures authorized in Executive Order 11246, and such other sanctions may be
imposed and remedies invoked as provided in Executive Order 11246, or by rule,
regulation, or order of the U.S. Secretary of Labor, or as otherwise provided by law.

Subcontracts/Purchase Orders. The Design-Builder shall include the provisions of DB
§102-9.5 Design-Builder Obligations in every Subcontract or purchase order, so that
such provisions will be binding upon each Subcontractor or vendor. In the event the
Design-Builder becomes involved in, or is threatened with, litigation with a
Subcontractor or vendor as a result of such direction by the Authority, the Design-
Builder may request the United States to enter into such litigation to protect the interests
of the United States.

Affirmative Action Steps

The Design-Builder shall take specific affirmative actions to promote equal employment opportunity.
The evaluation of the Design-Builder’s compliance with these specifications shall be based upon its effort
to achieve maximum results from its actions. The Design-Builder shall document these efforts fully, and
shall implement affirmative action steps at least as extensive as the following:
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Ensure and maintain a working environment free of harassment, intimidation, and
coercion at all sites, and in all facilities at which Design-Builder’s employees are
assigned to work. The Design-Builder, where possible, shall assign two or more
women to each construction contract. The Design-Builder shall specifically ensure that
all forepersons, superintendents, and other onsite supervisory personnel are aware of
and carry out the Design-Builder’s obligation to maintain such a working environment,
with specific attention to minority or female individuals working at such sites or in such
facilities.

Establish and maintain a current list of minority and female recruitment sources,
provide written notification to minority and female recruitment sources and to
community organizations when the Design-Builder or its unions have employment
opportunities available, and maintain a record of the organizations’ responses.

Maintain a current file of the names, addresses and telephone numbers of each minority
and female off-the-street applicant and minority or female referral from a union, a
recruitment source or community organization and of what action was taken with
respect to each such individual. If such individual was sent to the union hiring hall for
referral and was not referred back to the Design-Builder by the union or, if referred, not
employed by the Design-Builder, this shall be documented in the file with the reason
therefor, along with whatever additional actions the Design-Builder may have taken.

Provide immediate written notification to the Authority when the union or unions with
which the Design-Builder has a collective bargaining agreement has not referred to the
Design-Builder a minority person or woman sent by the Design-Builder, or when the
Design-Builder has other information that the union referral process has impeded the
Design-Builder’s efforts to meet its obligations.

Develop on-the-job training opportunities and/or participate in training programs for the
area which expressly include minorities and women, including upgrading programs and
apprenticeship and trainee programs relevant to the Design-Builder’s employment
needs, especially those programs funded or approved by either the NYS Department of
Labor or the US Department of Labor. The Design-Builder shall provide notice of
these programs to the sources compiled under DB §102-9.6(B) above.

Disseminate the Design-Builder’s EEO policy by providing notice of the policy to
unions and training programs and requesting their cooperation in assisting the Design-
Builder in meeting its EEO obligations; by including it in any policy manual and
collective bargaining agreement; by publicizing it in the company newspaper, annual
report, etc.; by specific review of the policy with all management personnel and with all
employees at least once a year; and by posting the company EEO policy on bulletin
boards accessible to all employees at each location where construction work is
performed.

Review, at least annually, the company’s EEO policy and affirmative action obligations
under these specifications with all employees having any responsibility for hiring,
assignment, layoff, termination or other employment decisions including specific
review of these items with onsite supervisory personnel such as superintendents,
forepersons, etc., prior to the initiation of construction work at any site. A written
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DB 102-9.7

record shall be made and maintained identifying the time and place of these meetings,
persons attending, subject matter discussed, and disposition of the subject matter.

Disseminate the Design-Builder’s EEO policy externally by including it in any
advertising in the news media, specifically including minority and female news media,
and providing written notification to and discussing the Design-Builder’s EEO policy
with other contractors and Subcontractors with whom the Design-Builder does or
anticipates doing business.

Direct its recruitment efforts, both oral and written, to minority, female and community
organizations, to schools with minority and female students and to minority and female
recruitment and training organizations serving the Design-Builder’s recruitment area
and employment needs. Not later than one month prior to the date for the acceptance of
applications for apprenticeship or other training by any recruitment source, the Design-
Builder shall send written notification to organizations such as the above, describing the
openings, screening procedures, and tests to be used in the selection process.

Encourage present minority and female employees to recruit other minority persons and
women and, where reasonable, provide after school, summer and vacation employment
to minority and female youth both on the Site and in other areas of the Design-Builder’s
work force.

Validate all tests and other selection requirements in accordance with State and Federal
laws, rules and regulations.

Conduct, at least annually, an inventory and evaluation of all minority and female
personnel for promotional opportunities. Encourage these employees to seek or to
prepare for promotional opportunities through appropriate training, etc.

Ensure that seniority practices, labor classifications, work assignments and other
personnel practices, do not have a discriminatory effect by continually monitoring all
personnel and employment related activities to ensure that the EEO policy and the
Design-Builder’s obligations under these specifications are being carried out.

Ensure that all facilities and company activities are non-segregated except that separate
or single-user toilet and necessary changing facilities shall be provided to assure
privacy between the sexes.

Document and maintain a record of solicitations of offers for Subcontracts from
minority and female construction contractors and suppliers, including circulation of
solicitations to minority and female contractor associations and other business
associations.

Conduct a review, at least annually, of all supervisors’ adherence to and performance
under the Design-Builder’s EEO policies and affirmative action obligations.

Associations

Contractors are encouraged to participate in voluntary associations which assist in fulfilling one or more
of their affirmative action obligations. The efforts of a contractor association, joint contractor-union,
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contractor-community, or other similar group of which the Design-Builder is a member and participant,
may be asserted as fulfilling one or more of its obligations, provided that the Design-Builder actively
participates in the group, makes every effort to ensure that the group has a positive impact on the
employment of minorities and women in the industry, ensures that the benefits of the program are
reflected in the Design-Builder’s minority and female workforce participation, makes a good faith effort
to meet its individual goals and timetables, and can provide access to documentation which demonstrates
the effectiveness of actions taken on behalf of the Design-Builder. The obligation to comply, however, is
the Design-Builder’s and failure of such a group to fulfill an obligation shall not be a defense for the
Design-Builder’s noncompliance.

DB 102-9.8 Hometown Plans (Federal-Aid Contracts Only)

If Design-Builder is participating (pursuant to 41 CFR Section 60-4.5) in a Hometown Plan approved by
the USDOL in the covered area cither individually or through an association, its affirmative action
obligations on all work in the Plan area (including goals and timetables) shall be in accordance with that
Plan for those trades which have unions participating in the Plan. Contractors participating in Hometown
Plans shall be able to demonstrate their participation and document their compliance with the provision of
the Hometown Plan. Each contractor participating in an approved plan is individually required to comply
with its obligation under the EEO clause and to make a good faith effort to achieve each goal under the
plan in each trade in which it has employees. The overall good faith performance by other contractors
toward a goal in an approved plan does not excuse any covered contractor’s failure to take good faith
efforts to achieve the Plan goals and timetables.

DB 102-10 STATE AND LOCAL SALES TAX EXEMPTION

In connection with capital improvement contracts, under the New York State Tax Law, all tangible
personal property which will become an integral component of a structure, building, or real property of
the Authority, or any of its political subdivisions, is exempt from State and local retail sales tax and
compensating use tax.

DB 102-11 WORK AFFECTING SHIPPING

Design-Builder’s Work activities in, over, or adjacent to navigable waters shall be performed in
accordance with all obligations and requirements set forth in Part 3, Section 18 — Maintenance of

Shipping.
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SECTION 103
PARTNERING; PERFORMANCE SECURITY

DB 103-1 [RESERVED]

DB 103-2 PARTNERING

It is the Authority’s policy to use the principles of partnering to guide the management of Design-Build
(DB) contracts and the DB program within the parameters covered by the laws, regulations, and other
policies that govern work in the public sector.

These partnering principles are intended to promote quality through continuous improvement at all stages
of design and construction. The goal of the Authority is to complete each project in the most efficient,
timely, safe, and cost effective manner to the mutual benefit of the Design-Builder and the Authority,
meaning a quality Project delivered on time, within budget, and without significant Disputes.

None of the actions identified as part of, or taken in the course of, partnering shall be construed to alter,
modify, delete, or waive any of the provisions or requirements of the Contract Documents or any

applicable Governmental Rules.

The Authority, with the Design-Builder, will manage the Contract in a cooperative manner utilizing the
following principles of partnering:

A)  Establish communications with all involved parties early in the partnering process;

B)  Establish a relationship of shared trust, equity, and commitment;

C)  Develop strategies for identifying mutual goals;

D)  Develop strategies for timely communications and decision making;

E)  Establish a process for timely response to changes or variations in field conditions;

F)  Solve potential problems at the lowest level, before they negatively impact the Project;

G)  Encourage the use of products, technology, and processes that provide a demonstrated
level of improved quality; and

H)  Develop a plan for periodic joint evaluation based on mutually agreed goals.

These principles are to be implemented in an equitable fashion that recognizes the problems that are
inherent in design and construction, addresses the different-than-expected field conditions, resolves
Disputes in an open communications manner, and makes Contract adjustments in a timely and fair
manner consistent with the terms of the Contract. The Contract Documents are intended to fairly allocate
risk, resulting in a balanced contractual approach to risk-sharing.

The Authority will consider additional suggestions from the Design-Builder regarding the incorporation
of partnering into the coordination and cooperation required with third parties such as Subcontractors,
Suppliers, utility owners, and railroads, or as otherwise desired by the Design-Builder.
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Any cost associated with effectuating partnering will be agreed to by both the Design-Builder and the
Authority and will be shared equally with no change in the Contract Price. The Design-Builder shall pay
all costs and submit paid invoices to the Authority for 50% reimbursement.

DB 103-3 PERFORMANCE SECURITY

At the time the Design-Builder returns the executed Contract to the Authority, the Design-Builder shall
furnish performance security as specified in the Agreement.
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SECTION 104
SCOPE OF WORK

DB 104-1 WORK REQUIRED
Refer to the Agreement for a general description of the Work required for the Project.

The Design-Builder shall be responsible for the coordination of the Work of its Subcontractors and
Suppliers. Operations shall be arranged and conducted so that delays will be avoided. Where the Work
of the Design-Builder or Subcontractors overlaps or dovetails with that of other contractors, materials
shall be delivered and operations conducted so as to carry on the Work continuously in an efficient and
workmanlike manner.

Delays or oversights on the part of the Design-Builder or Subcontractors in getting any or all of their
Work done in the proper way, thereby requiring the removal and replacement of Work already in place, or
in any other way delaying the Work, shall not be the basis for a claim of extra compensation. Such Work
will be performed at the cost and expense of the Design-Builder.

Subject to the exceptions specified in DB §105-12 with respect to the maintenance responsibilities
described therein, DB §108-9 with respect to official shutdown periods and DB §109-11.1 with respect to
partial acceptance of units or portions of the Project prior to Physical Completion, the Design-Builder
shall provide preventive and corrective maintenance for the entire Site until Physical Completion.

DB 104-2 INTENT OF CONTRACT

The parties intend for the Contract to be a lump-sum design-build contract obligating the Design-Builder
to perform all Work necessary to complete the Project within the Contract Time, for the Contract Price,
subject only to certain limited exceptions expressly set forth in the Contract. The Design-Builder will be
required to coordinate its Work with the Authority’s other contractors including contractors who are
engaged in other Authority contracts or other Persons who are engaged in construction work in the overall
vicinity of the Project.

DB 104-2.1 Description of Work

The intent of the Contract is to provide for the engineering, design, construction, and completion in every
detail of the Work described, including necessary preliminary and construction surveys. The Design-
Builder shall furnish all labor, material, equipment, tools, transportation, and supplies required to
complete the Work in accordance with the terms of the Contract, except those materials to be furnished by
the Authority in accordance with the provisions of the Contract.

The Design-Builder shall not rely on the description contained in the Contract to identify all of the Project
components to be designed, constructed, and/or installed. The Design-Builder shall determine the full
Scope of the Project through thorough examination of the Request for Proposals and the Project Site, and
such other investigations as may be appropriate.

The intent of the Contract Documents is to include all items/aspects of the Work that are necessary for the
proper initiation, execution, and completion of the Project. A requirement occurring in any component of
the Contract Documents is as binding as though occurring in all.
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DB 104-2.2 Professional Licensing Laws

The Authority does not intend to contract for, pay for, or receive any design services which are in
violation of any professional licensing laws, and by execution of the Contract, Design-Builder
acknowledges that the Authority has no such intent. It is the intent of the parties that Design-Builder is
fully responsible for furnishing the design of the Project, although the fully licensed design firm(s) or
individuals designated herein will perform the design services required by the Contract Documents. Any
references in the Contract Documents to Design-Builder’s responsibilities or obligations to “perform” the
design portions of the Work shall be deemed to mean that Design-Builder shall “furnish” the design for
the Project. The terms and provisions of this DB §104-2.2 shall control and supersede every other
provision of the Contract Documents with respect to this issue.

DB 104-2.3 Ownership of Work Product and Intellectual Property Licenses

Provided Authority has made payment to Design-Builder as required therefor by this Contract, all Work
Product furnished by Design-Builder to Authority hereunder shall be considered property of Authority,
except that all pre-existing copyrights, design rights, patents, trademarks, trade secrets and other
intellectual property rights in the Work Product (collectively, “Pre-existing IP Rights”) shall remain the
property of Design-Builder. Design-Builder hereby grants to Authority an irrevocable license, in
perpetuity and at no additional cost, to retain and use Pre-existing IP Rights for operations, maintenance
and improvements to the Project, and for other purposes relating to Authority’s facilities or operations.
Such license includes the right to grant sublicenses to Authority’s contractors and subcontractors of any
tier. Subject to the foregoing, Design Documents shall become Authority’s property upon preparation;
shop drawings, working drawings and samples shall become Authority’s property upon delivery to
Authority; and other documents prepared or obtained by Design-Builder in connection with the
performance of its obligations under the Contract, including studies, manuals, as-built drawings, technical
and other reports and the like, shall become the property of Authority upon Design-Builder’s preparation
or receipt thereof. Copies of all Design Documents, shop drawings and working drawings shall be
furnished to Authority upon preparation or receipt thereof by Design-Builder. Design-Builder shall
maintain all other documents described in this DB §104-2.3 in accordance with DB §104-16 and as
otherwise required by the Contract Documents, and shall deliver copies to Authority as required by the
Contract Documents or upon request if not otherwise required to be delivered, with an indexed set
delivered to Authority as a condition to Final Acceptance.

Authority hereby grants to Design-Builder a non-exclusive, royalty-free license to use intellectual
property included in the Work Product in connection with Work performed hereunder and with respect to
other projects undertaken by the Design-Builder, provided that said license does not apply to any Pre-
existing IP Rights. Said license includes the right to grant sublicenses to Subcontractors responsible for
development of said intellectual property.

DB 104-3 CONTINGENCIES, EXTRA WORK, AND DEDUCTIONS
DB 104-3.1 Right to Issue Orders on Contract

The provisions of the Agreement, Article 5 - Alterations and Omissions shall apply. Whenever the
Authority determines that the terms of the Contract should be altered to provide for changes,
contingencies, extra work or the deletion of Work as specifically contemplated in the Contract or for any
other cause, an Order on Contract may be issued to the Design-Builder, who shall promptly proceed with
the performance of the Work, as so modified, and the designing and furnishing of the materials and
equipment necessary for its accomplishment.
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No instructions, either written or verbal from any employee or agent of the Authority shall be construed
as an order for changes until receipt by the Design-Builder of written notification that an Order on
Contract has been approved by the Authority, or written notification from the Authority’s Project
Manager that changes in the Work are eligible and authorized for payment in accordance with DB §109.
Otherwise, payment for any unforeseen Work shall be made only if the Design-Builder complies or has
complied with all of the provisions of DB §§104-3.2, 104-4, 104-5, 104-6, 104-7, 109-9, 109-10 and 109-
15.1, as applicable.

DB 104-3.2 Significant Changes in the Character of Work

If the Authority wishes to add work to this Contract that is not related to the Project, such addition shall
be considered a significant change in the character of the Work. In such event an adjustment shall be
made to the Contract, to be mutually agreed upon prior to the performance of the Work.

A significant change in the character of the Work shall also be deemed to occur if the Authority directs
Design-Builder to delete or modify the Work such that this Contract would no longer be considered a
design-build contract for the Project of the nature described in the Contract Documents. In such event,
the Design-Builder shall perform the Work not terminated as directed by the Authority. If a basis for
adjustment of the Contract Price cannot be agreed upon, then an adjustment shall be made in such amount
as the Authority’s Project Manager may determine to be fair and equitable, excluding anticipated profit
for the Work that has been deleted. If deletion or modification of the Work creates float in the schedule
enabling early completion, the Order on Contract may include an appropriate modification of the Contract
Deadlines.

Alterations in the scope of the Work that are specifically contemplated by the Contract shall not be
considered significant changes in the character of the Work. If the alterations to the scope of Work do not
significantly change the character of the Work, the altered Work will be paid for as provided elsewhere in
the Contract.

Design-Builder shall comply with the notice, recordkeeping and other requirements of DB §§104-4, 104-
5, 104-6, 104-7, 108-6, 109-9, 109-10 and 109-15.1, as applicable, with respect to any request to adjust
the Contract Price or the Contract Time due to an alleged significant change in the character of the Work.
The Authority will have no liability and no adjustment will be made for any damages (i) if Design-
Builder fails to comply with such requirements or (ii) which accrued more than 10 work days prior to the
filing of such a notice.

DB 104-4 CHANGES IN BASIC PROJECT CONFIGURATION; UTILITY
RELOCATIONS; HAZARDOUS MATERIALS; ENVIRONMENTAL
MITIGATION

DB 104-4.1 Changes in Basic Project Configuration

The Authority acknowledges and agrees that the Design-Builder’s Proposal was based in part on certain
basic information presented by the Authority regarding the nature of the Project to be constructed. This
basic information is considered the Basic Project Configuration. Except as authorized by an Order on
Contract, the Design-Builder shall not make any material change in Basic Project Configuration. All
changes to the Basic Project Configuration (whether material or not) ordered by the Authority will be
covered by an Order on Contract, except that no Order on Contract is required for changes to the
Definitive Design ordered by the Authority as part of the Definitive Design Review for the affected
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Design Unit(s) under DB §111-8.1, unless and except to the extent that the directed changes require a
material change in the Basic Project Configuration.

DB 104-4.1.1 Standard for Determining Materiality of Change in Basic Project Configuration

The standard for determining whether a material change in the Basic Project Configuration has occurred
is set forth in the Agreement, Appendix I, 83.1 — Standard for Determining Materiality of Change in Basic
Project Configuration. Any change in Basic Project Configuration that does not qualify as a material
change under the standards set forth in said Appendix | shall not be considered material.

DB 104-4.1.2 Necessary Basic Project Configuration Change

Notwithstanding the fact that this Contract generally obligates the Design-Builder to undertake all Work
necessary to complete the Project without changes in the Contract Price, this DB §104-4.1.2 provides for
a change in the Contract Price to be made in conjunction with Necessary Basic Project Configuration
Changes. This DB §104-4.1.2 shall not apply to any exercise by the Authority of any Option, which shall
be governed by the provisions of the Agreement, Article 1.2. If any Necessary Basic Project
Configuration Change increases or decreases the cost of performing the Work, then the Authority will
issue an Order on Contract to adjust the Contract Price accordingly. Furthermore, if the Design-Builder
commences any construction Work affected by the change prior to delivery of appropriate notice of the
change to the Authority under this DB §104, the Order on Contract shall allow the Authority a credit for
the cost of any unnecessary Work performed and/or shall exclude any additional costs associated with
redoing the Work already performed. The Order on Contract shall also account for any offsets from
Orders on Contract previously issued.

In the event that the Authority approves a Necessary Basic Project Configuration Change that reduces the
Design-Builder’s costs, the Order on Contract shall note the amount of cost decrease available for future
offsets.

If a Necessary Basic Project Configuration Change results in a critical path delay, the Order on Contract
may include an appropriate extension of time and/or time-related damages. If a Necessary Basic Project
Configuration Change creates float in the schedule thus allowing accelerated completion without
additional cost, the Order on Contract shall include an appropriate modification of the Contract Deadlines
accelerating the time for completion.

The notice, recordkeeping and other requirements of DB §§104-7, 108-6, 109-9, 109-10 and 109-15.1
shall apply with respect to any request to adjust the Contract Price or the Contract Time due to a
Necessary Basic Project Configuration Change.

DB 104-4.1.3 Relationship to VECP

If a Value Engineering Change Proposal (VECP) results in a material change in Basic Project
Configuration, any cost savings from such VECP shall be shared in accordance with DB §104-13.

DB 104-4.1.4 Inaccuracies in RFP Plans

The Design-Builder shall be responsible for any cost increases and/or delays resulting from changes in
requirements and obligations of the Design-Builder relating to the Project due to inaccuracies in the RFP
Plans other than an error, omission, or defect in the Directive Plans constituting or requiring a material
change in the Basic Project Configuration. If any such changes occur, no change in the Work shall be
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deemed to have occurred and no Order on Contract will be issued for any such cost increases and/or
delays, unless the change qualifies as a Necessary Basic Project Configuration Change. Accordingly, any
non-material changes in the Basic Project Configuration (other than non-material Authority-Directed
Changes following the Definitive Design Review) shall be the responsibility of the Design-Builder. Refer
to Agreement, Appendix I, §3.1 — Standard for Determining Materiality of Change in Basic Project
Configuration for the exclusive list of circumstances that may be considered a material change in the
Basic Project Configuration.

DB 104-4.1.5 Applicability of Orders on Contract

In general, the Design-Builder may implement non-material changes in the Basic Project Configuration
without an Order on Contract, unless the change involves a circumstance for which an Order on Contract
is specifically required hereunder.

DB 104-4.2 Changes Applicable to Utility Relocations
The following provisions govern entitlement to Orders on Contract with respect to Relocation of utilities.
DB 104-4.2.1 Inaccuracy of Utility Information

A)  If any underground utility requiring Relocation is not indicated at all in the Contract
Documents, or is materially inaccurately indicated therein (as specified in Part 4 -
Utility Requirements), then the Design-Builder shall be entitled to an Order on Contract
with respect to any increase in the Design-Builder’s costs of performing the Work that
is directly attributable thereto. Notwithstanding the foregoing, the Design-Builder shall
be fully liable for, and no Order on Contract shall be issued under this DB §104-4.2
with respect to, any such underground utility that was known to the Design-Builder
prior to the Proposal Date or that would have been known to the Design-Builder by
undertaking a reasonable investigation prior to the Proposal Date, including any utility
as to which surface inspection of the area would have shown its existence or the
likelihood of its existence in the correct location, size, and/or material, as applicable, by
reason of the existence of above-ground facilities, such as buildings, meters, junction
boxes, or identifying markers.

B)  If any underground utility identified in the Contract Documents as requiring Relocation
is not accurately indicated therein (as specified in Part 4 - Utility Requirements), and if
as a result Relocation of such utility is not necessary or there is a reduction in the
Relocation Work for such utility, then the Authority shall be entitled to an Order on
Contract reducing the Contract Price to reflect the value of the reduction in the Work
directly attributable to the correction of such inaccurate information.

C)  No change in “conflict/no conflict” status between information represented in the
Contract Documents, Design Plans, and/or as-built conditions shall be grounds for an
Order on Contract under this DB §104-4.2, except to the extent that the change in
“conflict/no conflict” status is the result of inaccuracies (per Part 4 - Utility
Requirements) in the locations of utilities shown in the Contract Documents for which
the Design-Builder is otherwise entitled to an Order on Contract pursuant to this DB
§104-4.2.
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DB 104-4.2.2 Change in Allocation of Duties in Authority Utility Agreements

If an Authority Utility Agreement allocates responsibility for Relocation to the Utility Owner and
provides that the utility owner is entitled to be paid its costs for Relocation, the Authority shall make such
payments directly to the utility owner. If the Authority Utility Agreement allocates responsibility for
Relocation to the Design-Builder, the cost of Relocation is included in the Proposal Price. Orders on
Contract resulting from a reallocation of duties between the Design-Builder and the utility owner from
that found in the Authority Utility Agreements shall be governed by this DB §104-4.2.2.

A)  Change in Allocation of Duties from the Utility Owner to the Design-Builder. If the
Authority Utility Agreement allocates to the utility owner the responsibility to perform
design and/or construction for the Relocation of a particular utility, and after the
Proposal Date the Authority gives notice to the Design-Builder that all or part of such
Work is being reallocated to the Design-Builder, then effective immediately upon the
Design-Builder’s receipt of a proceed order to that effect, the scope of the Design-
Builder’s duties for such utility shall be expanded to include those duties specifically
reallocated to the Design-Builder as described in said notice. The Design-Builder shall
be entitled to an Order on Contract increasing the Contract Price to reflect the Design-
Builder’s additional costs incurred which are directly attributable to such additional
duties and are not subject to direct reimbursement from the utility owner. If the change
in allocation of duties impacts the Baseline Project Schedule critical path, an adjustment
in time will be included in the Order on Contract.

B)  Change in Allocation of Duties from the Design-Builder to the Utility Owner. If the
Authority Utility Agreement allocates to the Design-Builder the responsibility to
perform either design and/or construction for the Relocation of a particular utility, and
after the Proposal Date the Authority gives notice to the Design-Builder that all or part
of such Work is being reallocated to the utility owner, then effective immediately upon
the Design-Builder’s receipt of a proceed order to that effect, the scope of the Design-
Builder’s duties with respect to such utility shall be reduced to exclude those duties
specifically reallocated to the utility owner as described in said notice. The Authority
shall be entitled to issue an Order on Contract reducing the Contract Price to reflect the
value of the reduction in the Work directly attributable to such reduced duties. In the
event that the parties cannot negotiate such value in advance, the amount of the Order
on Contract shall be an amount equal to the actual cost to the utility owner of the Work
reallocated to the utility owner plus a mark-up on such costs as described in
DB §109-9.2.2(A)(6). If the change in allocation of duties impacts the Baseline Project
Schedule critical path, an adjustment in time may be included in the Order on Contract.

DB 104-4.2.3 Utility Delays.

If Utility Delays occur for which a time extension is allowed hereunder, the Design-Builder may receive
delay damages; provided, however, that (1) the Design-Builder shall not be entitled to any delay damages
with respect to delays during the delay deductible period (30 days or 90 days, as applicable), and (2) with
respect to the delay period thereafter shall only receive 50% of any damages determined in accordance
with DB §109-10.2. Furthermore, before the Design-Builder may make any claim for delay damages
under this DB §104-4.2.3, Design-Builder shall first undertake diligent efforts to collect damages from
the utility owner(s) responsible for the delay, and any amounts paid by utility owner(s) to Design-Builder
on account of such delay(s) shall be credited against the Authority’s share of damages otherwise payable
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hereunder. Under no other circumstances will the Design-Builder be entitled to additional compensation
hereunder for delays caused by utility owners.

DB 104-4.2.4 Betterments

If the Authority agrees to the addition of any Betterments to the Work with respect to facilities covered by
the Authority Utility Agreements, the Authority will issue an Order on Contract pursuant to DB §104-3.1
with respect thereto. Except with respect to Betterments under the Authority Utility Agreements, the
Design-Builder is responsible for obtaining payment from utility owners for any Betterments. The
Design-Builder shall not be entitled to an increase in the Contract Price with respect to any Betterments
except as allowed under DB §104.4.2.3 and this DB §104-4.2.4.

DB 104-4.2.5 Impact of Design Changes on Relocations

Inasmuch as the Design-Builder is both furnishing the design of and constructing the Project, the Design-
Builder may have significant opportunities to reduce the costs of certain portions of the Work, which may
increase the costs of certain other portions of the Work. In considering such opportunities, the Design-
Builder shall at all times consider the impact of design changes on Relocations of utilities with the overall
goal of minimizing the necessity for Relocations of such utilities to the extent practicable, as specified in
DB §102-5.5. If the Design-Builder elects to deviate from the design set forth in the Indicative Plans, and
such deviation either (1) reduces the costs of any Relocation of a utility (including by avoiding Relocation
of a utility shown as requiring Relocation in the Contract Documents), or (2) requires new Relocations or
otherwise increases Relocation costs, then the following shall apply to any resulting cost increases or
decreases affecting the Design-Builder and/or the Authority:

A)  The Design-Builder shall not be entitled to an Order on Contract for any such additional
costs which it incurs, including both additional Relocation costs and the costs of any
additional Work on other aspects of the Project undertaken in order to facilitate the
avoidance or reduction of Relocation costs;

B)  The Design-Builder shall reimburse the Authority for any such additional expenses
which the Authority incurs, including any net increase in amounts owed by the
Authority to any utility owner under an Authority Utility Agreement attributable to such
design changes or any payment owing to a utility owner for work which is unusable or
which must be redone as a result of such design changes; and

C)  Except as accounted for in determining the net increase in costs as specified in (B), the
Design-Builder shall have no obligation to provide a credit to the Authority on account
of reductions in the cost of the Work due to any such avoided or reduced Relocation.

DB 104-4.2.6 Additional Restrictions on Utility-Related Orders on Contract

Whenever the Design-Builder claims entitlement to an Order on Contract under this DB §104-4.2 or
under DB §102-5.3:

A)  Avoidance of Relocations. The Design-Builder shall bear the burden of (i) proving that
the Utility Relocation could not reasonably have been avoided and (ii) proving and
justifying the amount of any costs and/or delays claimed by the Design-Builder,
including demonstrating that the timing and nature of the investigations undertaken by
the Design-Builder were appropriate and that the increased costs and/or time could not
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B)

0

D)

E)

F)

have been avoided by more timely and appropriate investigation. No Order on Contract
under this DB §104-4.2 may be made if a reasonable Site investigation and exploration
during the pre-construction phase would have indicated the location of the utility and
the Utility Relocation could reasonably have been avoided.

Incremental Costs Only. The Order on Contract shall allow a price increase only for the
Incremental Costs arising from the circumstances giving rise to such Order on Contract.

Coordination Costs. In no event will the Design-Builder be awarded any increase in the
Contract Price for any costs of negotiating or coordinating with utility owners.

Timing of Orders on Contract. In general, the parties anticipate that Orders on Contract
for utility Relocations will be executed as the changes occur. However, the Authority
and Design-Builder may agree to consolidate certain changes into a single Order on
Contract. The Design-Builder’s mark-ups under DB §109-9.2.2(A)(6) shall be deemed
to include compensation for all costs associated with any time differential between
performance of the Relocation Work and the date of issuance of the Order on Contract.

Incidental Utility Work. The Design-Builder shall not be entitled to an Order on
Contract for increased costs of the Work resulting from, or for any extension of time for
delays associated with, Incidental Utility Work, including any change in responsibility
for Incidental Utility Work under the Authority Utility Agreements. Incidental Utility
Work includes the following:

1)  Any Relocation of any utility service lines,

2) Any Temporary Relocations of utilities implemented for the convenience of the
Design-Builder’s own construction operations,

3)  Protections in place,

4)  The adjustment of utility appurtenances (e.g., manholes, valve boxes, and vaults)
for line and grade upon completion of roadway work,

5)  All work necessary to remove any utilities (whether or not in use as of the
Proposal Date) in situations for which leaving the utilities in place is not feasible
or not permitted, or for facilities which the Design-Builder proposes be removed
to accommodate or permit construction of the Project, regardless of whether
replacements for such utilities are being installed in other locations, and/or

6) All work necessary to abandon in place any utility in accordance with proper
procedures (e.g., flushing, capping, slurry backfill, etc.).

The Design-Builder bears full responsibility for identifying conflicts between the
Project and any appurtenances to utility facilities as well as service lines, and any
omissions or other inaccuracies in information provided by the Authority or any other
Person regarding such service lines or appurtenances shall not be considered material
and shall not be grounds for an Order on Contract.
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G)  Voluntary Action. If the Design-Builder elects to make payments to utility owners or to
undertake any other efforts which are not required by the terms of the Contract
Documents (including any agreement by the Design-Builder to make payment to a
utility owner on account of a Betterment or to perform Betterment work without
reimbursement from the utility owner), the Design-Builder shall not be entitled to an
Order on Contract in connection therewith. The Design-Builder shall promptly notify
the Authority of the terms of any such arrangements.

DB 104-4.3 Hazardous Materials Order on Contract

Except as specified in this DB §104-4.3, the Proposal Price includes all costs of management of
Hazardous Materials located in, on or under the property within the Project Limits (excluding any
additional parcels designated by the Design-Builder) as of the date the Authority makes such property
available to Design-Builder. An Order on Contract may be issued for costs of management of such pre-
existing Hazardous Materials if they are of a type, quantity or location that differs materially from the
types, quantities or locations of Hazardous Materials identified in the RFP or the Contract Documents as
potentially present at the Site, and for costs and expenses due to critical path delays directly attributable to
discovery of such pre-existing Hazardous Materials, except to the extent that Design-Builder is
responsible for such Hazardous Materials as specified in this DB §104-4.3. An Order on Contract may
also be issued for costs of management of third party Hazardous Materials spills within the Project
Limits.

No Order on Contract will be issued if Design-Builder had actual or constructive knowledge of such
materials as of the Proposal Date, and no Order on Contract will be issued for any costs that could
reasonably have been avoided if the Design-Builder could have discovered the existence of such materials
through a reasonable site investigation, exploration and desktop documentary study during the pre-
construction period. Furthermore, the Design-Builder bears full responsibility for all costs and expenses,
including costs and expenses due to critical path delays, for any release or threatened release of
Hazardous Material (i) brought onto the Site by Design-Builder or Subcontractors, or (ii) negligently
removed or handled by Design-Builder or Subcontractors, regardless of the source, origin or method of
deposit of such Hazardous Materials. Except with respect to Hazardous Materials that are Design-
Builder’s responsibility as described in the preceding sentence, Design-Builder shall not be required to
execute any hazardous waste manifests as a “generator” with respect to Hazardous Materials encountered
within the Project Limits, and Hazardous Materials encountered within the Project Limits shall be
disposed of, if at all, utilizing an EPA identification number or other appropriate legal device obtained by,
and carried in the name of, Authority or another Person designated by the Authority.

The Design-Builder shall utilize the services of previously qualified, trained, and/or appropriately
certified personnel and Subcontractors for Hazardous Materials management. No training costs (or costs
for physical examinations of workers) will be allowed in any Orders on Contract for Hazardous Materials
management services.

DB 104-4.4 Changes in Environmental Performance Commitments

If the FEIS, Record of Decision, and secured permits and permit conditions result in changes to the scope
of the Environmental Performance Commitments or the Design-Builder’s obligations with respect to
Environmental Approvals as set forth in 83.1(B) of Part 3, Section 3 — Environmental Compliance, the
Design-Builder shall be entitled to a negotiated Order on Contract addressing the changes. Compensation
is allowed only for the Incremental Costs associated with compliance with the new requirements, and no
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additional compensation will be made for Work relating to such compliance that was included in its
original scope, including any commitments made in the Proposal.

Notwithstanding the foregoing, no additional compensation will be made for modifications to
Environmental Approvals or Environmental Approval applications pending as of the date of the Contract,
to the extent that such modifications are for the purpose of conforming the permits to the Proposal or
otherwise requested by the Design-Builder. Refer to 83.3.4, Table 3.3.4-1 of Part 3, Section 3 —
Environmental Compliance for information regarding contemplated modifications. Furthermore, the
Design-Builder will bear full responsibility for obtaining any new Environmental Approvals or changes to
then existing Environmental Approvals and performance of any mitigation measures required as the result
of its design decisions or construction methodologies, including reimbursement of incremental costs
incurred by the Authority as a result thereof.

DB 104-4.5 Orders on Contract for Change in Law

Changes in the scope of the Work may occur as the result of a Change in Law. The Design-Builder shall
notify the Authority within 10 days after the Design-Builder first discovers (or should have discovered in
the exercise of reasonable prudence) that a Change in Law has occurred, providing details regarding the
Governmental Rule that has changed and describing how the scope of the Work is impacted. Upon
receipt of such notice the Authority shall promptly investigate the matter, and if he/she finds that a
Change in Law has occurred, an equitable adjustment may be made and the Contract modified in writing
accordingly, as specified herein. Design-Builder shall be entitled to compensation only for the
Incremental Costs associated with the Change in Law, and shall not be entitled to additional
compensation in connection with a Change in Law for any Work that was included in its original scope,
including any commitments made in Design-Builder’s Proposal, nor shall the Design-Builder be entitled
to compensation for any change in a Governmental Rule not falling within the definition of Change in
Law. An Order on Contract for a Change in Law resulting from changes to the sales and use tax
exemption described in DB §102-10 shall adjust the Contract Price to account for such costs, without
markup.

Notwithstanding anything to the contrary in the Contract Documents, the Design-Builder shall implement
changes in Standards attributable to a Change in Law only if required to do so by the Authority by an
Order on Contract. Upon receipt of notification from the Design-Builder regarding such a Change in
Law, the Authority will determine whether to issue an Order on Contract implementing the change in
Standards. In addition to the other limitations specified herein, with respect to Changes in Law resulting
in modification of Standards, the Design-Builder shall not be entitled to any compensation for costs that
could have been avoided had the Design-Builder timely notified the Authority of the Change in Law.

Design-Builder may request a time extension if the Change in Law, through no fault of Design-Builder,
adversely affects the critical path, provided that no extension of time shall be allowed for delays that
could have been avoided had the Design-Builder timely notified the Authority of the Change in Law.

DB 104-4.6 Alternative Technical Concepts

The Design-Builder acknowledges that, subject to the allocation of responsibilities set forth in Part 3,
Section 3 — Environmental Compliance, any approvals from Persons other than the Authority required to
implement Alternative Technical Concepts are Design-Builder’s sole responsibility to obtain and may be
disapproved for any reason (or for no stated reason). Design-Builder agrees that if any condition set forth
in the Authority’s pre-approval of an ATC has not been met as of the effective date of the Contract, the
Design-Builder shall be responsible for ensuring that such condition is satisfied before implementing the
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ATC. If the Design-Builder is unable to obtain any required approval, fails to satisfy any such condition,
or fails in any other way to implement the approved Alternative Technical Concept, it shall provide
written notice thereof to the Authority’s Project Manager and shall comply with the corresponding
baseline requirements (unmodified by the Alternative Technical Concept) without any increase in the
Contract Price or extension of the Contract Deadlines.

The Design-Builder acknowledges and agrees that, to the extent that the Design-Builder uses any
Unsuccessful Proposer’s Work Product provided to Design-Builder by the Authority, the Design-Builder
shall do so at the sole risk of Design-Builder, except to the extent otherwise provided in any Order on
Contract authorizing a VECP based on such Unsuccessful Proposer’s Work Product, and such use shall in
no way confer or be deemed to confer liability upon the Authority, the Department or the unsuccessful
proposer.

DB 104-5 DIFFERING SITE CONDITIONS
DB 104-5.1 Differing Site Conditions Generally

During the progress of the Work, if subsurface or latent physical conditions are encountered at the Site
differing materially from those indicated by the Authority for specific locations where the Authority’s
tests were taken and to the degree of accuracy indicated in the Contract—or if unknown physical
conditions of an unusual nature, differing materially from those ordinarily encountered and generally
recognized as inherent in the Work provided for in the Contract are encountered at the Site—the party
discovering such conditions shall promptly notify the other party to the Contract in writing of the specific
differing conditions within 10 days of the discovery and before they are disturbed, or as soon as
practicable thereafter, and before the affected Work continues.

A)  Grounds for a differing site condition claim exist when the information indicated in the
geotechnical borings and/or tests provided by the Authority in Part 7 - Engineering
Data is established to be materially inaccurate at the specific location(s) of those
borings or tests, to the extent that correct boring data would have resulted in accurate
assumptions regarding site conditions by the Design-Builder, and provided Design-
Builder had no actual or constructive knowledge of such conditions as of the Proposal
Date. Grounds for a differing site condition claim also exist if the Design-Builder’s pile
tests conducted within 100 feet of an Authority PIDP pile test location and using
comparable pile installation equipment, pile types and pile dimensions as the PIDP
demonstrates that the results of the Authority’s PIDP were not representative of actual
conditions in the area and the PIDP data resulted in inaccuracies in assumptions
regarding site conditions made by the Design-Builder, provided that Design-Builder
had no actual or constructive knowledge of such conditions as of the Proposal Date.
The Authority represents that, to the best of its knowledge, the information represented
by the borings and tests taken by the Authority are accurate at the location of the
borings and tests to the degree of accuracy indicated in the Contract. Any extrapolation
of such information to other locations by the Design-Builder shall be at the Design-
Builder’s risk.

B)  Grounds for a differing site condition claim also exist in the event of discovery of
manmade physical conditions of an unusual nature, differing materially from those
ordinarily encountered and generally recognized as inherent in the type of work
provided for in the Contract, provided Design-Builder had no actual or constructive
knowledge of such conditions as of the Proposal Date, and Design-Builder would not
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have discovered the condition by making a reasonable site investigation, exploration
and desktop documentary study during the pre-construction phase.

C)  Upon written notification, the Authority’s Project Manager shall, within a reasonable
time, investigate the conditions. If the Authority’s Project Manager determines that a
differing site condition exists that causes an increase in the cost required for the
performance of any Work under the Contract for which a claim may be made pursuant
to either (A) or (B), above, and/or has delayed a critical path, an adjustment that
excludes anticipated profit but includes cost of critical path delays will be made, and the
Contract will be modified in writing, in accordance with DB §109-15. The Authority’s
Project Manager shall notify the Design-Builder of the determination and whether or
not an adjustment of the Contract is warranted.

D)  No claim of the Design-Builder under this clause shall be allowed unless the Design-
Builder has given the notice required herein. If the Authority’s costs are increased as a
result of any delay by the Design-Builder in ascertaining conditions and providing
notice, the damage that could have been mitigated by earlier notice will be calculated
and any Contract adjustment will be reduced accordingly. No claim by the Design-
Builder for an adjustment shall be allowed if submitted after final payment under the
Contract.

E)  No claim may be made for conditions discovered during construction which might be
considered unknown physical conditions at the Site of an unusual nature, differing
materially from those ordinarily encountered and generally recognized as inherent in
the Work provided for in the Contract, if a reasonable site investigation and exploration
during the pre-construction phase would have indicated the condition.

F)  The Design-Builder shall bear the burden of proving that a differing site condition
exists and that it could not reasonably have designed the Project or worked around the
differing site condition so as to avoid additional cost by resequencing, reallocating or
redeploying its forces to other portions of the Work or to other activities unrelated to
the Work (with the understanding that any additional costs reasonably incurred in
connection with such reallocation or redeployment are allowable). Each request for an
Order on Contract based on differing site conditions shall be accompanied by a
statement signed by a qualified professional setting forth all relevant assumptions made
the Design-Builder with respect to the condition of the Site, justifying the basis for such
assumptions and explaining exactly how the existing conditions differ from those
assumptions, and stating the efforts undertaken by the Design-Builder to find alternative
design or construction solutions to eliminate or minimize the problem and the
associated costs.

G)  The Design-Builder’s rights under this DB §104-5 do not excuse the Design-Builder
from its responsibility to determine what additional geotechnical information is required
to support its design and construction, to obtain such information and to ensure that
such information is accurate.

The notice requirements specified herein also apply to DB §104-4.2. The notice, recordkeeping and other
requirements of DB §§104-6, 104-7, 108-6, 109-9, 109-10 and 109-15 also shall apply with respect to any
request to adjust the Contract Price or the Contract Time due to a differing site condition.
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DB 104-5.2 Dredged Materials

Except as specified in this DB §104-5.2, all costs associated with any dredging (including costs of
transportation and disposal) are included in the Contract Price.

The Design-Builder shall diligently seek to obtain a HARS Permit, either through a modification to the
Authority’s existing permit application or through submittal of a new permit application. The Authority
will provide assistance to the Design-Builder with respect to the permit application process as is
reasonably requested in writing by the Design-Builder, including assistance by Authority consultants,
provided that the Authority shall not be obligated to incur any cost or expense in connection with the
permit application process or testing required for the application, other than the obligation to make
payments owing to Authority consultants for services they provide at the Authority’s direction. If at any
time the Design-Builder concludes that a HARS Permit will not result in a material benefit to the Project,
the Design-Builder may cease processing the application. In such event the Design-Builder shall
promptly notify the Authority in writing of its decision to stop processing the application and the rationale
for such decision.

If the Design-Builder obtains a HARS Permit, the savings to the Project associated with said permit shall
be shared by the parties on the same basis as for a Value Engineering Change Proposal under DB §104-
13.5(A), that is, the Contract Price shall be reduced by an amount equal to the sum of: (a) 100% of costs
incurred by Authority for services provided by its consultants in support of the HARS Permit application
commencing November 14, 2012, plus (b) 50% of estimated net savings to the Design-Builder due to its
ability to use HARS. For purposes of the calculation, the term “estimated net savings” shall mean: (i) the
difference between the cost of performing the Work according to the Contract Documents without HARS
disposal and the actual cost to perform the Work with HARS disposal, less (ii) the actual costs incurred
by the Design-Builder on or after November 14, 2012 to obtain the HARS Permit and prepare
documentation relating to the Order on Contract, less (iii) the costs in (a) above. Design-Builder’s profit
shall not be considered part of the cost. The parties shall establish a process for development of the Order
on Contract based on the process for Orders on Contract for VECPs set forth in DB §104-13.

If the Design-Builder obtains a HARS Permit, it shall comply with all requirements of said permit, and no
Order on Contract will include any adjustment in time or schedule for costs or delays arising from failure
of the Design-Builder or Subcontractors to comply with such permit requirements.

DB 104-6 EXTRA WORK

If the Authority directs the Design-Builder to perform any Work not included in the original scope
pending issuance of an Order on Contract, the Design-Builder shall maintain a record of Work authorized
but not yet incorporated in the Contract using MURK 11a (DB-C) and/or MURK 11a (DB-D), for
changes under DB §§104-3.2, 104-4, 104-5 or extra Work ordered and/or agreed by the Authority.

DB 104-7 NOTICES AND RECORDKEEPING

The Design-Builder shall give the Authority written notice of Design-Builder’s contentions regarding any
event, matter or circumstance set forth in DB §104-3.2, 104-4, 104-5, 109-10 or 109-15 in accordance
with the applicable notice requirements. To the extent that a notice period is not otherwise expressly
provided in the Contract with respect to any such event, matter or circumstance, Design-Builder shall
provide written notice to the Authority within 10 work days after Design-Builder has knowledge or
should have had knowledge of the relevant event, matter or circumstance.
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Timely provision of notice shall be a necessary requirement for consideration of any Contract adjustment
as provided in this DB §104. Any failure of the Design-Builder to comply with said requirements will be
grounds for denial of the claim or Dispute and the Authority does not have to show prejudice to its
interest before such denial is made. In the event the Design-Builder fails to provide the required written
notice within the time limit established, and/or in the event the Design-Builder fails to maintain and
submit specified records, the claim or Dispute for additional compensation and/or extension of Contract
Time shall be deemed waived, notwithstanding the fact that the Authority may have actual notice of the
facts and circumstances which comprise such claim or Dispute and is not prejudiced by said failure.

The notice, recordkeeping and other requirements of DB §§108-6, 109-9, 109-10 and 109-15 shall apply
with respect to all matters for which this DB §104 provides for issuance of an Order on Contract, in
addition to the notice, recordkeeping and other requirements contained in this DB §104. The Design-
Builder may not rely on any verbal or oral instructions from Authority representatives as constituting a
waiver of any such requirements, other than a statement in writing signed by the Authority’s Project
Manager, referring to specific requirements and stating that the Authority has agreed to waive them.

The Design-Builder shall provide written notice to the Authority within 10 work days of receipt of a
direction to complete work that the Design-Builder believes is not Contract Work, or that any direction of
the Authority’s Project Manager requires the Design-Builder to perform work that Design-Builder
believes exceeds the requirements of the Contract. During the progress of such disputed work, the
Design-Builder shall keep daily records in accordance with DB §109-9.2.3 - Force Account Charges for
all labor, material and equipment used for disputed work. For Time Related Disputes, the Design-Builder
shall comply strictly with the notice and record-keeping requirements set forth in DB §109-10.

The Design-Builder shall keep Contract records in accordance with the Manual for Uniform Record
Keeping (MURK), including requirements contained in subsequent revisions of the Manual. In several
instances specified herein (such as Force Account work, application for approval of Subcontractors, etc.),
the Design-Builder shall furnish such data and information on forms as established in MURK.

DB 104-8 RESTRICTED USE OF HIGHWAY

The Project Site, during periods of construction, cannot be designated a "restricted highway" pursuant to
Section 104A of the Highway Law and Section 1625 of the Vehicle and Traffic Law. The Design-Builder
is, therefore, advised that the provisions of Section 40 I(7)(f) of the Vehicle and Traffic Law relating to
registration of special purpose construction vehicles shall apply to all such vehicles engaged in Work
under this Contract, whether owned, leased or rented.

DB 104-9 WORK ZONE TRAFFIC CONTROL

The Design-Builder shall develop a Work Zone Traffic Control Plan per Contract requirements and shall
furnish, erect, and maintain barricades, warning signs, flaggers, and pilot cars in accordance with: the
National Manual on Uniform Traffic Control Devices for Streets and Highways and the New York State
Supplement 17 NYCRR Chapter V (collectively, MUTCD); the traffic control plan(s), as subject to the
consultation and written comment of the Authority’s Project Manager; and the requirements of the
Contract Documents. Flaggers shall be provided with equipment and training pursuant to requirements of
the MUTCD. The equipment used by the flaggers shall be kept clean and in good repair by the Design-
Builder at the Design-Builder’s expense. The Design-Builder shall take all steps necessary to either keep
the existing roadway open with a minimum of inconvenience to the traveling public or provide an
approved alternate route. The Design-Builder shall comply with the minimum lane availability
requirements detailed in Attachment 2 of Part 3, Section 17 — Work Zone Traffic Control and Access.
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When requested by the Design-Builder and approved by the Authority’s Project Manager, or when
directed by the Authority’s Project Manager, Sections of the Project may be opened to traffic prior to
completion of the entire Contract. Such opening shall not constitute Final Acceptance of the Work or any
part thereof, or a waiver of any provisions of the Contract.

When a Section is opened in accordance with the Design-Builder’s Work Zone Traffic Control Plan
and/or as a result of the Design-Builder’s request, the Design-Builder shall remain liable until Physical
Completion of the entire Project, and damage to the highway occurring before that time shall be repaired
by the Design-Builder at the Design-Builder’s expense, including the removal of earth or rock slides.

The Design-Builder’s equipment shall enter and leave the traveled way only in the direction of public
traffic. All movements on or across the traveled way shall be performed in a manner that will not
endanger the traveling public.

The Design-Builder shall maintain the pavement surface of the lanes open to traffic adjacent to the Work
zone within the limits of the Project traffic control.

Refer to DB §105-12 for information regarding the respective responsibilities of the Authority and the
Design-Builder for maintenance of sections of roadway open to the traveling public.

If the Design-Builder fails to furnish warning devices, take protective measures as above provided, or
complete shoulder work, drainage structures, or other features of the Work, the Authority’s Project
Manager, at his or her discretion, will notify the Design-Builder in writing of the defects along with a
reasonable period of time in which the Work must be corrected or completed. If the Design-Builder fails
to make a reasonable effort, in the sole opinion of the Authority’s Project Manager, toward correction in
this period of time, the Authority’s Project Manager may then take such steps as the Authority’s Project
Manager deems necessary to correct the defects, or the Authority’s Project Manager may terminate the
Contract for default under DB §108-8.

The Design-Builder shall be liable and agrees to pay the Authority for all costs and expenses incurred by
the Authority in correcting the defect(s).

DB 104-10 WORK ZONE TRAFFIC CONTROL FOR MOBILE OPERATIONS

When shadow vehicles are required by the NYSTA Standard Drawings and Details (see Part 5 — Special
Provisions) or MUTCD, the shadow vehicles shall meet the requirements of item 619-1.02G of Part 8 -
Special Specifications. No separate payment will be made for shadow vehicles. The cost thereof must be
included in the Price Proposal.

DB 104-11 RIGHTS IN AND USE OF MATERIALS FOUND ON THE WORK

The Design-Builder may use on the Project such suitable stone, gravel, sand, or other material as may be
found in an excavation for accomplishing Work described by other items. The Design-Builder shall
replace with other acceptable material, at the Design-Builder’s own expense, all of the excavated material
so removed which would have been used for the construction of embankments or bridge approaches or for
other purposes, provided that such material is required to fulfill the intent of the Contract. No charge will
be made against the Design-Builder for materials so used. The Design-Builder shall not excavate or
remove material from within the ROW that is not within the grading limits as indicated by the slope and
grade lines on the Design Plans, without written authorization from the Authority’s Project Manager.
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Unless otherwise provided, the material from existing old structures may be used temporarily by the
Design-Builder in the erection of the new structure. Such materials shall not be cut or otherwise
damaged, except with the written authorization of the Authority’s Project Manager.

DB 104-12 SITE HOUSEKEEPING AND FINAL CLEANUP
DB 104-12.1 Site Housekeeping

The Site shall be cleaned up at the close of each work day, and be left in an orderly condition. Waste and
debris shall be removed from the Site and surrounding areas cleaned of debris or waste generated from
the Site. Containers shall be provided for the collection, and separation of waste and recyclable materials
in accordance with applicable Governmental Rules, and garbage and other waste shall be disposed of at
frequent and regular intervals. Any salvaged material not specified to be disposed of otherwise shall
become the property of the Design-Builder and shall be removed from the Site.

DB 104-12.2 Final Cleanup

As a prerequisite to Physical Completion, the construction area and all other adjoining areas, other than
those owned by the Design-Builder, occupied by the Design-Builder in connection with the construction
Work shall be cleaned of all surplus and discarded materials, spilled materials, excess materials left
deposited on the permanent Work as a result of the Design-Builder's operations, falsework, and rubbish
and temporary structures and buildings, that were placed thereon by the Design-Builder. The adjoining
areas mentioned above, outside the normal limits for seeding, will be reshaped, seeded and mulched, or
otherwise restored as directed by the Authority’s Project Manager at the Design-Builder's expense.

DB 104-13 VALUE ENGINEERING CHANGE PROPOSAL
DB 104-13.1 Purpose and Scope

It is the intent of this provision to share with the Design-Builder any substantial direct cost savings which
may be generated as a result of a VECP offered by the Design-Builder and approved by the Authority.
The purpose is to encourage the use of the Design-Builder’s ingenuity and experience in arriving at
alternative designs, methods, and procedures that result in a lower direct cost to accomplish a prescribed
function with the intention of sharing in the resulting savings.

The VECP should produce direct cost savings to the Authority and the public without, in the sole
judgment of the Authority, impairing essential functions and characteristics of the Project, including
service life, economy of operation, ease of maintenance, desired appearance, and safety. The Design-
Builder, when developing a VECP, must address Environmental Requirements and similar concerns as
part of the VECP. Value Engineering Change Proposals are limited to changes that are within the design
parameters, as defined by the Authority, for the Project. Value Engineering Change Proposals may be
developed by the Design-Builder or may be based on proposals from the Authority or any Unsuccessful
Proposer’s Work Product.

The “direct cost savings” is the difference of the “construction savings” generated by implementing the
VECP minus reasonable “design costs” associated with the VECP. The “construction savings” is the
difference between what it would cost to complete all the Contract work without implementing the VECP
and the cost to complete all the Contract work if the VECP is implemented. This includes any changes to
quantities or unit prices across the entire Contract if affected by the VECP. If the estimated cost to
complete all the Work without implementing the VECP differs from the estimated cost included in the
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Proposal Price, supporting documentation to explain the variance shall be provided. Reimbursable
“design costs” are specific to engineering changes (examples: design changes, plan sheet revisions, and
quantity estimating). Expenditures toward proposal preparation (examples: scheduling, documentation,
cost analysis, material research, etc.) are not reimbursable.

Indirect cost savings (time, user delay, railroad force account costs, inspection costs, etc.), although
considered when reviewing the merits of the VECP, are not reimbursed. A Value Engineering Change
Proposal may alter the Baseline Project Schedule and milestone dates, which, in turn, could affect time-
related Contract provisions.

Value Engineering Change Proposals that reduce the time to complete the Project, and only result in
indirect cost savings, may be accepted based on the mutual benefit derived. These VECPs will be
evaluated in accordance with DB §104-13.6.

The provisions of this DB §104-13 will not apply unless the Design-Builder identifies the submission as a
VECP.

DB 104-13.2 Submittal of Conceptual VECP

A conceptual VECP is required for all VECPs. The conceptual VECP should outline the general
technical concepts associated with the VECP and the estimated direct cost savings which may result. The
conceptual VECP will be reviewed by the Authority and could result in one of the following actions:

A)  Approval of the VECP;

B)  Conceptual approval, and a request for the Design-Builder to submit a formal VECP;
C) A request for additional information; or

D)  Rejection of the VECP.

The conceptual VECP should contain sufficient information to provide concept evaluation and review.
The conceptual VECP will include the following, at a minimum:

1) Conceptual plans;

2) An initial estimate of costs which should include sufficient information to
determine the reasonableness of the conceptual VECP;

3) The most recently approved Baseline Project Schedule showing the impact of the
VECP on the Baseline Project Schedule. The Baseline Project Schedule shall
include the time required to: develop a formal VECP, if required; approve an
Order on Contract to incorporate the required changes into the Contract; order,
fabricate, and deliver long lead material; and obtain or modify any
Environmental Approvals or other required approvals. In addition, the Design-
Builder must indicate the latest date that the conceptual VECP and the VECP
Order on Contract must be approved to not affect the currently approved Baseline
Project Schedule. Should the Authority find that insufficient time is available for
review and processing, it may reject the conceptual VECP solely on such basis.
If the Authority fails to respond to the conceptual VECP by the date specified,
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the Design-Builder will consider the VECP rejected and will have no claims
against the Authority as a result thereof.

4) A description of any previous use or testing of the conceptual VECP on another
project of the Authority or elsewhere and the conditions or results therewith. The
Design-Builder shall submit the technical aspects of the conceptual VECP in
sufficient detail as to enable reviewers to determine the suitability of the VECP
from an engineering perspective. If the technology is new, test information must
be provided to the Authority’s satisfaction. If the conceptual VECP was
submitted previously on another project of the Authority, indicate the date,
contract number, and action taken by the Authority.

An original and three copies of the conceptual VECP must be submitted to the Authority’s Project
Manager, plus any additional information requested by the Authority. The Authority may accept
conceptual VECPs that require Contract Time extensions if sufficient cost savings or other benefits are
anticipated, at the sole discretion of the Authority. Baseline Project Schedules for these conceptual
VECPs must include all of the above information plus the new anticipated Contract Deadline.

DB 104-13.3

Submittal of Formal VECP

Upon notification by the Authority’s Project Manager that the conceptual VECP is approved and a formal
VECP is necessary, the Design-Builder will submit an original and three copies of the following
information with each formal VECP, plus any additional information requested by the Authority:

A)

B)

0

D)

E)

F)

G)

A statement identifying the submittal as a cost reduction proposal of the difference
between the existing Contract requirements and the proposed change and the
comparative advantages and disadvantages of each, including considerations of service
life, economy of operation, ease of maintenance, traffic flow, safety, desired
appearance, and increase or reduction of environmental impacts;

A description of the performance of the Work under the existing Contract requirements
and under the proposed changes;

An engineering analysis including Plans, computations, and other documents necessary
for evaluation by the Authority;

A listing of the Contract requirements that must be changed if the VECP is adopted, and
a recommendation as to the manner in which the change(s) should be made;

A detailed estimate for performing the design and construction Work under the existing
Contract and for performing it under the VECP. An estimate of the cost to the Design-
Builder for developing and implementing the changes must also be included;

A listing of the Schedule of Prices items and schedule activities affected by the VECP;
and

An assessment of the effects that the adoption of the VECP will have on other costs to
the Authority, including future right-of-way acquisition, maintenance, and operations.

The Design-Builder may be required to conduct a technical presentation as a part of the review process.
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In preparing VECPs, the Design-Builder must perform an independent examination of the affected Work
Site. The Authority shall rely exclusively upon the accuracy of the engineering data upon which the
VECP is based. The Authority is not required to perform additional investigations, cross checks, or Site
examinations. Adoption of a Design-Builder’s VECP shall not be construed to alleviate or reduce the
Design-Builder’s full and absolute liability if the VECP upon implementation fails to satisfactorily
perform because of the Design-Builder’s use of inaccurate or incomplete engineering data or because of
the Design-Builder’s failure to adequately investigate and examine the affected construction Site.

DB 104-13.4 Conditions

The Design-Builder acknowledges and agrees that its Price Proposal was not based on the anticipated
approval of a VECP and recognizes that any VECP may be rejected. If a VECP is rejected, the Design-
Builder will be required to complete the Contract in accordance with the Contract Documents. A VECP
will be considered after the Contract is awarded and only when all the following conditions are met:

A)  All VECPs, whether or not approved by the Authority for use in this Contract, apply
only to this Contract and become the property of the Authority and will contain no
restrictions imposed by the Design-Builder on their use or disclosure. The Authority
will have the right to use, duplicate, and disclose in whole or in part any data necessary
for the utilization of the VECP. The Authority retains the right to utilize any proposed
VECP or part thereof on any other project without any obligation to the Design-Builder
submitting the same.

B)  The approval of the conceptual VECP in no way obligates the Authority to accept the
formal VECP. Furthermore, the Design-Builder shall have no claim against the
Authority as a result of the rejection of any such conceptual or formal VECP.

C)  The Authority will be the sole judge as to whether a VECP qualifies for consideration
and evaluation. It may reject any VECP that requires excessive time or costs for
evaluation or which is not consistent with the Authority’s policies for the Project.

D) A VECP must provide the same service life or more, facilitate economy of operations
and ease of maintenance, and achieve the desired appearance and safety. A VECP will
not be allowed that changes the type and/or thickness of the pavement structure and
material or solely substitutes one material for another. Examples of material that fall
into inappropriate substitution situations are drainage pipes, bridge coatings, and
pavement markings. Also, elimination of Work does not necessarily constitute a
VECP.

E)  The VECP will not be experimental in nature, but must have been proven to the
Authority’s satisfaction under similar or acceptable conditions on another project of the
Authority or at another location acceptable to the Authority.

F) A VECP will be considered only if equivalent options are not already provided in the
Contract Documents.

G)  The Authority will be the sole judge in determining if the proposed VECP will result in
a sufficient amount of direct or indirect savings to offset the Authority’s effort to review
the VECP.
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H)

)

J)

DB 104-13.5

If the Authority requires any additional information to evaluate the VECP, this
information must be provided in a timely manner. Unless mutually agreed to otherwise,
failure to do so will result in the rejection of the VECP. An incomplete or a poor
quality VECP which hinders the Authority’s review may also result in the rejection of
the VECP.

The Design-Builder shall encourage submission of VECPs from Subcontractors,
provided that reimbursement is made by the Authority to the Design-Builder and that
the terms of payment to the Subcontractor are satisfactorily negotiated and accepted
before the VECP is submitted to the Authority. Subcontractors may not submit a VECP
except through the Design-Builder.

The Design-Builder will receive written notification from the Authority when the
VECP is accepted. The Design-Builder will not order any materials until it has
received the acceptance.

Payment

If the Authority accepts the VECP, the changes and payment will be authorized through an Order on
Contract. Reimbursement to the Design-Builder for the total cost of the revised Work will be paid in
accordance with the payment provisions of DB §109. Progress payments may be made on a schedule
adopted by the Authority’s Project Manager.

If Authority accepts a VECP, the Contract Price shall be adjusted in accordance with the following:

A)

B)

For VECPs which reduce the Design-Builder’s costs, the Contract Price shall be
reduced by an amount equal to the sum of: (a) 100% of any additional costs incurred
by Authority, including the costs incurred in reviewing the VECP and any impact the
VECP may have on Project revenue, but excluding the amounts due to the Design-
Builder resulting from the VECP (excluding any impact on the Contract Price itself),
plus (b) 50% of estimated net savings (or 75% in the case of a VECP based on any
Unsuccessful Proposer’s Work Product). For such VECPs, the term “estimated net
savings” shall mean: (i) the difference between the cost of performing the Work
according to the Contract Documents and the actual cost to perform the Work, as
modified by the VECP, less (ii) the actual costs of studying and preparing the VECP as
substantiated by Design-Builder and approved by Authority in writing in accordance
with the change procedures set forth herein, less (iii) the costs in (a) above. Design-
Builder’s profit shall not be considered part of the cost.

For VECPs that result in an increase in the Design-Builder’s costs, the Contract Price
shall be increased by an amount equal to the sum of: (a) 100% of any additional costs
incurred by Design-Builder and approved by Authority plus (b) 50% of estimated net
savings. For such VECPs, the term “estimated net savings” shall mean (i) the amount
of any savings in Authority’s costs resulting from the VECP (taking into consideration
the costs incurred in reviewing the VECP and any impact the VECP may have on
project revenue), less (ii) the actual costs of studying and preparing the VECP as
substantiated by Design-Builder and approved by Authority in writing in accordance
with the Order-on-Contract procedures set forth herein, less (iii) the costs in (a) above.
Design-Builder’s profit shall not be considered part of the cost.
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C)  Design-Builder is not entitled to share in either collateral or future contract savings.
The term “collateral savings” means those measurable net reductions in Authority’s
costs of operation resulting from the VECP, including costs of maintenance by
Authority or any third party, logistics, Authority-furnished property and future costs
associated with the Project. The term "future contract savings" shall mean reductions in
the cost of performance of future construction contracts for essentially the same item
resulting from a VECP submitted by Design-Builder.

D) Ina case where a VECP involves acquisition of additional property and/or reduces
Authority’s cost of property acquisition, the analysis of the VECP shall consider the
additional costs or savings associated with the adjustment in the real property
requirements for the Project, including the costs involved in adjusting the Governmental
Approvals, Authority’s additional costs, including costs of personnel, Design-Builder’s
out-of-pocket costs such as the price of the additional property, and the incremental
reduction in Authority’s costs (if any) for property acquisition. The estimated net
savings shall be shared between Authority and Design-Builder as described above.

E) Inthe event that Design-Builder proceeds with a Design-Builder-requested Order-on-
Contract that Authority believes should be characterized as a VECP, and it is later
determined through the dispute resolution process that the change meets the technical
qualifications for a VECP, the Contract Price shall be reduced by an amount equal to
the sum of: (a) 100% of any additional costs incurred by Authority resulting from the
VECP plus (b) 75% of estimated net savings.

The Authority’s Project Manager will be the sole judge of the estimated net savings in construction cost
and costs incurred by the Authority resulting from the adoption of all or any portion of a VECP.

The Design-Builder’s share will be considered full compensation to the Design-Builder for effecting all
changes pursuant to the Order on Contract stemming from the VECP.

In the event of the Authority’s acceptance of a direct cost savings conceptual VECP, and the Design-
Builder is directed to proceed with the VECP implementation steps, and acceptance of the formal VECP
is not reached, reimbursement of the implementation costs will be limited to 50%. If “advance” written
acceptance is given to proceed with the Work, procure the material, and begin fabrication and rejection of
the formal VECP occurs, the Work and fabrication costs will be reimbursed in accordance with DB §109.
Regarding material, only those items not incorporated and unique to the Project (i.e., not restockable) will
be evaluated for payment under DB §109.

There will be no reimbursement for any costs incurred prior to the acceptance of the conceptual VECP.

When multiple submittals are required to satisfy the basic information needs of the conceptual or formal
VECP, and Contract Time is negatively impacted before review and subsequent approval can be given by
the Authority, the VECP may be rejected. In such cases, there will be no claim by the Design-Builder for
the development costs and loss of anticipated savings and/or profits.

DB 104-13.6 Time Savings

The Authority will consider VECPs that result in time savings and at the same time increases the cost of
the Project. The Authority will be the sole judge as to whether the benefits of completing the Project or
phase thereof before the Crossing Completion Deadline or relevant milestone offsets any increase to the
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cost of the Project. These submittals, while not constituting Value Engineering (VE), shall be reviewed
using the VECP acceptance process. In addition to the information required in DB §§104-13.2 and 104-
13.3 above, the Design-Builder shall also provide the Authority sufficient information to enable the
Authority to calculate and evaluate the cost benefit of the savings in user delay.

DB 104-14 ALTERNATIVE METHODS AND EQUIPMENT

Where particular methods or equipment are specifically required in the Contract Documents, the Design-
Builder may apply in writing to the Authority’s Project Manager to use alternate methods and equipment
to provide the same results. Such alternates may be used only after the written acceptance of the
Authority’s Project Manager. When, in the opinion of the Authority’s Project Manager, satisfactory
results are not being obtained using the Design-Builder’s alternate methods and equipment, the methods
and/or equipment shall be immediately modified to produce satisfactory results.

DB 104-15 WARRANTIES AND GUARANTEES
DB 104-15.1 Warranties
The Design-Builder warrants as follows:

A)  That all design Work performed pursuant to the Contract Documents, including that
done by its Subcontractors and manufacturers, shall conform to all professional
engineering principles generally accepted as standards of the industry;

B)  That the Project shall be free of defects (except to the extent that such defects are
inherent in prescriptive specifications included in Parts 3 through 8 of the Contract
Documents) including design defects, errors, and omissions and shall be fit for use for
the intended function; and

C)  That all materials and equipment furnished under the Contract Documents shall be of
good quality and new.

DB 104-15.2 Warranty Period

Warranties for all Work shall commence upon Physical Completion and shall remain in effect until two
years after the date that Final Acceptance is achieved. If the Authority determines that any of the Work
has not met the standards set forth in this DB §104-15 at any time during the Warranty period for such
Work, then the Design-Builder shall correct such Work as specified below even if the performance of
such correction Work extends beyond the stated Warranty period.

Within seven days of receipt by the Design-Builder of notice from the Authority specifying a failure of
any of the Work to satisfy the Design-Builder’s Warranties, or of any Subcontractor representation,
warranty, guarantee, or obligation which the Design-Builder is responsible to enforce, the Design-Builder
and the Authority shall mutually agree when and how the Design-Builder shall remedy such violation,
provided, however, that in case of an emergency requiring immediate curative action, the Design-Builder
shall implement such action as it deems necessary and shall notify the Authority of the urgency of a
decision. The Design-Builder and the Authority shall agree on a remedy immediately upon notice by or
to the Authority of such emergency. If the Design-Builder does not use its best efforts to proceed to
effectuate such remedy within the agreed time, or if the Design-Builder and the Authority fail to reach
such an agreement within such seven-day period (or immediately, in the case of emergency conditions),

Tappan Zee Hudson River Crossing Project 98 PART2-DB § 104
I — CONFORMED November 21, 2012



New York State Thruway Authority

then the Authority, upon notice to the Design-Builder, shall have the right to order the Design-Builder to
perform the work or to perform or have performed by third parties the necessary Authority-approved
remedy, and the costs thereof shall be borne by the Design-Builder.

DB 104-15.3 Subcontractor and Manufacturer Warranties

A)  Without in any way derogating the Design-Builder’s own representations, Warranties,
and other obligations with respect to all of the Work, the Design-Builder shall obtain
from all Subcontractors and cause to be extended to the Authority appropriate
representations, warranties, guarantees, and obligations with respect to design, material,
workmanship, equipment, tools, and supplies furnished by such Subcontractors,
including all such representations, warranties, guarantees, and obligations required to be
furnished by Subcontractors pursuant to the Contract Documents. All representations,
warranties, guarantees, and obligations of Subcontractors shall be written so as to
survive all Authority and Design-Builder Inspections, tests, and approvals, and shall run
directly to and be enforceable by the Design-Builder and/or the Authority and their
respective successors and assigns. The Design-Builder hereby assigns to the Authority
all of the Design-Builder’s rights and interest in all extended warranties for periods
exceeding the applicable Warranty period which are received by the Design-Builder
from any of its Subcontractors.

B)  The Design-Builder retains responsibility for all Work performed on the Project,
including all Work of Subcontractors and all materials and equipment provided by
suppliers, vendors and/or manufacturers. Upon receipt from the Authority of notice of
a failure of any of the Work to satisfy any Subcontractor warranty, representation,
covenant, guarantee, or obligation, the Design-Builder shall be responsible for
enforcing or performing any such representation, warranty, guarantee, or obligation, in
addition to the Design-Builder’s other obligations hereunder. The Authority’s rights
under this §104-15.3(B) shall commence at the time such representation, warranty,
guarantee, or obligation is furnished and shall continue until the expiration of the
Design-Builder’s relevant Warranty (including extensions for redone Work). Until
such expiration, the cost of any equipment, material, labor (including re-engineering),
and/or shipping shall be for the account of the Design-Builder if such cost is covered by
such a Warranty, and the Design-Builder shall be required to replace or repair defective
equipment, material, or workmanship furnished by Subcontractor.

DB 104-15.4 Extension of Warranties

The Design-Builder’s Warranties shall apply to all Work re-done pursuant to the terms of this Contract.
The Design-Builder’s Warranty for re-done elements of the Work shall extend beyond the original
Warranty period if necessary to provide a two-year Warranty period following acceptance for any re-done
Work.

DB 104-15.5 Non-Exclusive Remedy

The foregoing Warranties are in addition to all rights and remedies available under the Contract
Documents or applicable law, and shall not limit the Design-Builder’s liability or responsibility imposed
by the Contract Documents or applicable law with respect to the Work, including liability for design
defects, latent construction defects, strict liability, negligence, or fraud.
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DB 104-15.6 Damages for Breach of Warranty

In addition to all rights and remedies available under the Contract Documents or applicable law, if the
Design-Builder fails or refuses to provide the Warranty remedy described in this DB §104-15,
notwithstanding a valid request by the Authority, the Design-Builder shall be liable for the cost of
performance of the Warranty work by others. The Authority may also call on the Surety and/or Guarantor
to perform the warranty obligations.

DB 104-15.7 Exclusions

The Warranties shall not require the Design-Builder to perform repair or replacement Work to the extent
necessitated by the following:

A)  Normal wear and tear, provided that damage and/or deterioration outside allowable
limits specified in the Contract Documents shall not be considered normal wear and
tear;

B)  Failure to perform routine maintenance consistent with polices and/or procedures
established by the Authority or other maintenance agencies, including Utility Owners,
or in the absence of such policies and/or procedures, in accordance with industry
standards of maintenance for similar projects in the United States;

C)  Rebellion, war, riot, act of sabotage, civil commotion, acts of vandalism, acts of
terrorism, nuclear events or ionizing radiation causing direct physical damage;

D)  Wind, flood and/or earthquakes and other acts of God which exceed the severity or
intensity specified in the Standards applicable to the design as specified in the Contract
Documents;

E)  Fire, except when fire results from, or is exacerbated by, failure of a component
otherwise covered by the Warranty provisions of this DB §104-15.7;

F)  Spill or release of hazardous or contaminated substances, unless caused by the Design-
Builder’s organization or otherwise considered the Design-Builder’s responsibility
under DB §104-4.3; and/or

G)  Street/highway traffic loadings (equivalent single axle loadings) more than 25% greater
than loadings projected by the agency having jurisdiction over the facility as of the
Proposal Date.

DB 104-15.8 Warranty Inspections

The Authority and the Design-Builder shall conduct joint annual Warranty Inspections of the Project
commencing one year after Physical Completion. A semi-final Warranty Inspection shall also be
conducted six months prior to the end of the Warranty period. The measurements and/or tests for those
Warranty items that require specific measurements and/or tests, such as pavement condition and
rideability, shall be taken during the scheduled joint inspections. Notwithstanding the provisions of this
DB §104-15.8, the Authority may inspect any component of the Project at any time and issue notice to the
Design-Builder.
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The failure to conduct any inspection specified herein shall not invalidate or cancel the Warranty
provisions, responsibilities or performance requirements.

DB 104-15.9 Warranty Performance Requirements

In addition to the Warranty provisions of DB §104-15, Project components shall meet the performance
requirements specified in the Contract Documents.

DB 104-15.10  Other Post-Completion Obligations

As specified in the Project Requirements, the Design-Builder shall remain responsible for certain
maintenance, monitoring and other obligations relating to the Project following Physical Completion,
including landscape establishment work as specified in Part 3, Section 12 — Landscape Architecture, and
ongoing mitigation and monitoring requirements as specified in Part 3, Section 3 — Environmental
Compliance. Unless otherwise specified in the Project Requirements, these obligations shall continue
until expiration of the Warranty period (as such period may be extended under DB §104-15.4).

DB 104-16 RETENTION OF RECORDS

The Design-Builder shall retain all records for six years after final payment is made under the Contract.
Required records shall include all payrolls, accounts, correspondence, maps, photographs, or other
documentary materials, regardless of physical form or characteristics, made or received by the Design-
Builder in connection with the Contract. The Design-Builder shall establish a document-control system
whose records are so arranged, identified, and indexed that any individual document, or component of the
records, can be located with reasonable facility.

The Design-Builder shall maintain records of all required payrolls and of the details that comprise the
total Contract Price including records maintained pursuant to DB §104-3 - Contingencies, Extra Work
and Deductions and DB §109-10 - Dispute Resolution and Disputed Work Provisions. These records
shall be available at any time within six years following the date of final payment of the Project at the
request of the Authority for review and audit, if deemed necessary by the Authority. In case all or part of
such records are not made so available, any items not supported by reason of such unavailability of the
records shall be disallowed, or if payment has already been made, the Design-Builder shall, upon demand
in writing by the Authority, refund to the Authority the amount so disallowed.
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SECTION 105
CONTROL OF WORK

DB 105-1 AUTHORITY’S PROJECT ORGANIZATION
As designee of the Authority, the Authority’s Project Manager has immediate charge of the Project. The
Authority’s Project Manager is responsible for the administration and satisfactory completion of the
Project. The Authority’s Project Manager will be delegated authority commensurate with that
responsibility, including the authority to reject defective material and construction and disapprove and
reject Design Documents that do not comply with Contract requirements.
Except as otherwise expressly provided in the Contract, the Design-Builder is required to submit all
issues related to the Project through the Authority’s Project Manager. All communications by the
Design-Builder with the Authority, written or verbal, shall be in English. All references to costs, changes,
prices, etc. shall be in United States dollars. Except as otherwise expressly provided in the Contract, the
Authority’s Project Manager will decide all questions that may arise under the Contract, including the
following topics:

A)  Acceptability of Design Documents;

B)  The quality and acceptability of material furnished;

C)  Work performed;

D)  The rate of progress of the Work;

E) Interpretation of the Contract;

F)  Acceptable performance of the Contract requirements; and

G)  Administration of monthly progress payments.

The decision of the Authority’s Project Manager of the aforementioned shall be in writing, and shall be
delivered to the Design-Builder’s Project Manager as quickly as possible.

In addition to the authority to administer the Contract, modify the Contract by Order on Contract, and
oversee and terminate the Contract as expressly provided in other Sections of the Contract, the
Authority’s Project Manager will have the authority to suspend the Work, wholly or in part, or withhold
progress payments due to the following:

1) Conditions such that unsatisfactory Work might result;

2) Improper material or procedures being used;

3)  Unsafe conditions for the workers or the general public as a result of the failure
of the Design-Builder to correct those conditions;

4) The Design-Builder’s failure to carry out provisions of the Contract;
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5) The Design-Builder’s failure to carry out directions of the Authority’s Project
Manager;

6) The Design-Builder’s failure to comply with applicable Governmental Rules;

7) The Design-Builder non-conformance with the Work Zone Traffic Control
(WZTC) provisions of the Contract, causing serious disruptions to traffic
operations; or

8) The Authority’s Project Manager’s determination that suspension is necessary
because of unsuitable weather.

The Authority’s Project Manager may suspend Work if conditions exist that are potentially injurious to
the Project, including Work being performed in the absence of Readiness for Construction documents
and/or Work being performed in the absence of the Design-Builder’s qualified Inspectors and/or sampling
and testing personnel as specified in the Design-Builder’s Quality Plan, and under any other circumstance
expressly provided in the Contract, including DB §§107-10, 107-11.1, 107-12, 107-19 and 109-15.2(A).
No additional compensation will be paid to the Design-Builder because of any such suspension. The
Design-Builder shall not suspend Work without written authority from the Authority’s Project Manager.

The Authority’s Project Manager may also suspend the Work wholly or in part when deemed in the best
interest of the Authority, including for other conditions or reasons beyond the control of the Design-
Builder or not connected with the construction of the Project. Additional Work caused by such
suspensions will be paid for by the Authority pursuant to DB §104-3.

Any adjustment of Contract Time for suspension of Work shall be made as provided in DB §108-6.
DB 105-2 CHARACTER OF WORKERS AND ORDERS TO FOREMAN
See DB §102-3 for requirements concerning the character of the Design-Builder’s workers.

Whenever the Design-Builder’s Project Manager is not present on any part of the Work where the
Authority may desire to give directions, orders will be given by the Authority’s Project Manager, or the
Design Compliance Engineer (DCE) or Construction Compliance Engineer (CCE), and shall be received
and obeyed by the Design-Builder’s foreman who may have charge of the particular Work in reference to
which the orders are given. All foremen shall speak English.

DB 105-3 DESIGN PLANS AND WORKING PLANS

See DB §111.

DB 105-4 CONFORMITY WITH DESIGN PLANS AND PROJECT SPECIFICATIONS

All Work performed and all material furnished shall be in conformity with the lines, grades, cross
sections, dimensions, and material requirements, including tolerances, shown on the Design Plans or
indicated in the Project Specifications.

In the event the Authority’s Project Manager finds the material, or the finished product in which the

material is used, not in conformity with the Design Plans and Project Specifications, but that reasonably
acceptable Work has been produced, he/she shall then make a determination if the Work may remain in
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place. In this event, the Authority’s Project Manager will document the basis of his/her determination by
Contract modification which will provide for an appropriate adjustment in the Contract Price in
accordance with DB §109-7.6.

In the event the Authority’s Project Manager finds the material, the finished product in which the material
is used, or the Work performed are not in conformity with the Design Plans and Project Specifications
and have resulted in an inferior or unsatisfactory product, the Work or material shall be documented via a
Non-Conformance Report and corrected by and at the expense of the Design-Builder. If Design-Builder
fails to correct any non-conforming Work within 10 days of receipt of notice from Authority requesting
correction, or if such non-conforming Work cannot be corrected within 10 days, and Design-Builder fails
to (a) provide to Authority a schedule for correcting any such non-conforming work acceptable to
Authority within such 10-day period, (b) commence such corrective Work within such 10-day period and
(c) thereafter diligently prosecute such correction in accordance with such approved schedule to
completion, then Authority may cause the non-conforming Work to be remedied or removed and replaced
and may deduct the cost of doing so from any moneys due or to become due to Design-Builder and/or
obtain reimbursement from Design-Builder for such cost.

DB 105-5 PROJECT RECORDS

The Authority’s Project Manager is required to keep his/her Project records in accordance with the
requirements in the Contract Documents. In several instances (such as force account Work or application
for approval of Subcontractors) the Design-Builder shall furnish such data and information on the forms
as set up in the Contract. The Authority’s Project Manager will furnish the appropriate forms. See also
DB §104-16 - Retention of Records.

DB 105-6 COORDINATION WITH THIRD PARTIES

The Design-Builder shall coordinate all design and construction, including that of any Subcontractors,
with other designers, contractors, the utility owners, governmental agencies, Authority’s personnel, and
operating personnel concerning Site access, establishment and use of temporary facilities, work
schedules, and all other elements of the specified Work, which require interfacing with others. The
Design-Builder shall coordinate with the railroad company in carrying out railroad force account Work.
When the Work of the Design-Builder or Subcontractor dovetails with the railroad force account Work,
the material shall be delivered and the operations conducted so as to carry on the Work continuously in an
efficient and skillful order.

The Authority shall have the right, at any time, to contract for and perform other work on, adjacent to,
near, over or under the Work covered by this Contract. In addition, other work may be performed under
the jurisdiction of another department or State agency. In such cases, when a dispute arises among
contractors, the Authority will decide which agency will have jurisdiction over said dispute. The Design-
Builder shall cooperate fully with such other contractors and carefully fit its own work to such other work
as may be directed by the Authority.

Any delays in performance of the Work or the need to oversee and coordinate with work performed by
others, including removal and replacement of Work already in place if needed, will not be the basis for a
claim for extra compensation. Such Work shall be done at the cost and expense of the Design-Builder or
Subcontractor, as applicable.

The Design-Builder and each other contractor shall assume all liability, financial or otherwise, in
connection with their respective contracts, and shall protect and save the Authority harmless from any and
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all damages or claims that may arise because of inconvenience, delay, or loss experienced by the Design-
Builder or other contractors because of the presence and operations of other contractors working within
the limits of this Project.

See also Part 5 - Special Provisions, Special Provision 5.4 - List of Ongoing Contracts at the Project Site.
DB 105-7 TERMINATION FOR CONVENIENCE
DB 105-7.1 Notice of Termination

The Authority may, by written notice, terminate the Contract or any portion thereof after determining that
for reasons beyond the control of either party hereto it is not feasible to proceed with or complete the
Work originally contracted for, or that continuation of the Work is not otherwise in the Authority’s best
interest, and that termination would therefore be in the public interest. Such reasons for termination may
include Executive Orders of the President relating to the prosecution of war or national defense; a national
emergency which creates a serious shortage of material; orders from duly constituted authorities relating
to energy conservation; restraining orders or injunctions obtained by third-party citizen action resulting
from national or local laws or regulations, where the issuance of such order or injunction is primarily
caused by acts or omissions of persons or agencies other than the Design-Builder; where the orderly
progression of the Project is interfered with or delayed by acts or omissions of persons or agencies other
than the Design-Builder; or any other circumstance in which the Authority determines that it is in the
Authority’s best interest to terminate the Agreement. The Design-Builder acknowledges and agrees that
the issuance of such notice by the Authority shall be conclusive as to its necessity. Termination (or
partial termination) of the Contract shall not relieve any Surety of its obligation for any claims arising out
of the Work performed.

DB 105-7.2 Design-Builder’s Responsibilities Upon Termination

After receipt of a Notice of Termination, and except as otherwise directed by Authority, Design-Builder
shall immediately proceed as follows, regardless of any delay in determining or adjusting any amounts
due under this DB §105-7.

A)  Stop Work as specified in the notice;

B)  Communicate such notice to all affected Subcontractors and suppliers and that their
Subcontracts and supply agreements are not to be further performed unless otherwise
authorized in writing by Authority;

C)  Place no further Subcontracts or orders for materials, services or facilities, except as
necessary to complete the continued portion of the Work, if any, or for mitigation of
damages;

D)  Terminate all Subcontracts to the extent that they relate to the Work terminated unless
directed by Authority to assign all of the right, title and interest of Design-Builder under
one or more such Subcontracts, in which case Design-Builder shall assign the
Subcontracts identified by Authority and terminate all remaining Subcontracts;

E)  Subject to the prior approval of Authority, settle all outstanding liabilities and claims
arising out of such termination of Subcontracts;
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F)

G)

H)

)

J)

K)

DB 105-7.3

Provide Authority with an inventory list of all materials previously produced, purchased
or ordered from suppliers for use in the Work and not yet used in the Work, including
its storage location, as well as any documentation or other property required to be
delivered hereunder which is either in the process of development or previously
completed but not yet delivered to Authority, and such other information as Authority
may request; and transfer title and deliver to Authority, in the manner, at the times, and
as and to the extent, if any, directed by Authority (i) fabricated or unfabricated parts, the
Work in process, completed Work, supplies and other material produced or acquired for
the Work terminated; and (ii) the Design Documents, working drawings and all other
completed or partially completed drawings (including plans, elevations, sections, details
and diagrams), specifications, records, samples, information and other property that
would have been required to be furnished to Authority if the Work had been completed;

Complete performance in accordance with the Contract Documents of all Work not
terminated;

Take all action that may be necessary, or that Authority may direct, for the safety,
protection and preservation of (i) the public, including public and private vehicular
movement, (ii) the Work and (iii) the equipment, machinery, materials and property
related to the Contract Documents that is in the possession of Design-Builder and in
which Authority has or may acquire an interest;

As authorized by Authority in writing, use its best efforts to sell, in a manner, at the
times, to the extent, and at the price or prices directed or authorized by Authority, any
property of the types referred to in DB §105-7.2(F); provided, however, that Design-
Builder (i) is not required to extend credit to any purchaser, and (ii) may acquire the
property under the conditions prescribed and at prices approved by Authority. The
proceeds of any transfer or disposition will be applied to reduce any payments to be
made by Authority under the Contract Documents or paid in any other manner directed
by Authority;

If requested by Authority, withdraw from the portions of the Site designated by
Authority and remove such materials, equipment, tools and instruments used by, and
any debris or waste materials generated by, Design-Builder and any Subcontractor in
the performance of the Work as Authority may direct; and

Take other actions directed by Authority.

Responsibility After Notice of Termination

Design-Builder shall continue to be responsible for damage to materials after issuance of the Notice of
Termination, except as follows:

A)

B)

Design-Builder’s responsibility for damage to materials for which partial payment has
been made as provided herein shall terminate when Authority certifies that those
materials have been stored in the manner and at the locations directed by Authority.

Design-Builder’s responsibility for damage to materials purchased by Authority
subsequent to the issuance of the notice that the Contract is to be terminated shall
terminate when title and delivery of those materials has been taken by Authority.
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C) Immediately after Authority determines that Design-Builder has completed the Work
directed to be completed prior to termination and such other work as may have been
ordered to secure the Project for termination, Design-Builder will no longer be required
to provide for continuing safety, security and maintenance at the Site.

DB 105-7.4 Negotiated Termination Settlement
DB 105-7.4.1 Settlement Proposal

After receipt of a Notice of Termination, Design-Builder shall submit a final termination settlement
proposal to Authority in the form and with the certification prescribed by Authority. Design-Builder shall
submit the proposal promptly, but no later than 60 days from the effective date of termination, unless
Design-Builder has requested a time extension in writing within such 60-day period and Authority has
agreed in writing to allow such an extension. Authority will then review Design-Builder’s termination
settlement proposal and will act upon it, return it with comments or reject it. If Design-Builder fails to
submit the proposal within the time allowed, Authority may determine, on the basis of information
available to it, the amount, if any, due Design-Builder because of the termination and shall pay Design-
Builder the amount so determined. Design-Builder agrees to make all records available to the extent
deemed necessary by Authority to verify the costs in Design-Builder’s settlement proposal.

DB 105-7.4.2 Negotiated Settlement Amount

Design-Builder and Authority may agree, as provided in DB §105-7.4.1, upon the whole or any part of
the amount or amounts to be paid to Design-Builder by reason of the total or partial termination of Work
pursuant to this DB §105-7. Such negotiated settlement may include a reasonable allowance for profit
solely on Work which has been completed as of the termination date and subsequently accepted by
Authority. Upon determination of the settlement amount, the Contract will be amended accordingly, and
Design-Builder will be paid the agreed amount. Nothing in DB §105-7.5, prescribing the amount to be
paid to Design-Builder in the event that Design-Builder and Authority fail to agree upon the whole
amount to be paid to Design-Builder by reason of the termination of Work pursuant to this DB §105, shall
be deemed to limit, restrict or otherwise determine or affect the amount(s) which may be agreed upon to
be paid to Design-Builder pursuant to this DB §105-7.4.2. Authority’s execution and delivery of any
settlement agreement shall not affect any of its rights under the Contract Documents with respect to
completed Work, relieve Design-Builder from its obligations with respect thereto, including Warranties,
or affect Design-Builder’s rights under the Contract Bonds as to such completed or non-terminated Work.

DB 105-7.5 Determination of Settlement Amount If Negotiations Fail

If Design-Builder and Authority fail to agree, as provided in DB §105-7.4.2, upon the whole amount to be
paid to Design-Builder by reason of the termination of Work pursuant to this DB §105-7, the amount
payable (exclusive of interest charges) shall be determined by Authority in accordance with the following,
but without duplication of any amounts agreed upon in accordance with DB §105-7.4.

DB 105-7.5.1 Payment Amount
Subject to the limit on Authority expenditures set forth in DB §109-7.3, Authority will pay Design-

Builder the sum of the following amounts for Work performed prior to the effective date of the Notice of
Termination, as such amounts are determined by Authority:

Tappan Zee Hudson River Crossing Project 107 PART 2 -DB § 105
I — CONFORMED November 21, 2012



New York State Thruway Authority

A)  Design-Builder’s actual reasonable out-of-pocket cost (without profit, and including
equipment costs only to the extent permitted by DB §109-9) for all Work performed
other than unit priced Work. Costs to be reimbursed include mobilization,
demobilization and work done to secure the Project for termination, including
reasonable overhead and accounting for any refunds payable with respect to insurance
premiums, deposits or similar items, as established to Authority’s satisfaction. In
determining the reasonable cost, deductions will be made for the cost of materials to be
retained by Design-Builder, amounts realized by the sale of materials and for other
appropriate credits. Deductions will also be made for the cost of damaged materials.
When, in the opinion of Authority, the cost of an item of Work is excessively high due
to costs incurred to remedy or replace defective or rejected Work, the reasonable cost to
be allowed will be the estimated reasonable cost of performing that Work in compliance
with the requirements of the Contract Documents and the excessive actual cost will be
disallowed.

B)  As profit on clause (a) above, a sum determined by Authority to be fair and reasonable;
provided, however, that if it appears that Design-Builder would have sustained a loss,
no profit shall be included or allowed under this DB §105-7.5.1 and an appropriate
adjustment shall be made in the settlement amount.

C)  The cost of settling and paying claims arising out of the termination of Work under
Subcontracts and supply agreements as provided in Section DB §105-7.2(E), exclusive
of the amounts paid or payable on account of supplies or materials delivered or services
furnished by the Subcontractor or supplier prior to the effective date of the Notice of
Termination under the Contract, which amounts shall be included in the cost on account
of which payment is made under clause (A) above.

D)  The reasonable out-of-pocket cost (including reasonable overhead) of the preservation
and protection of property incurred pursuant to DB §105-7.2(H) and any other
reasonable out-of-pocket cost (including overhead) incidental to termination of Work
under the Contract, including the reasonable cost to Design-Builder of handling
material returned to the supplier, delivered to Authority or otherwise disposed of as
directed by Authority, and including a reasonable allowance for Design-Builder’s
administrative costs in determining the amount due to Design-Builder as the result of
the termination of Work under the Contract.

E)  For unit priced Work, payment will be made for the actual number of units of Work
completed at the Contract unit prices.

DB 105-7.5.2 Maximum Compensation

Design-Builder acknowledges and agrees that it shall not be entitled to any compensation in excess of the
value of the Work performed (determined as provided in DB §105-7.5.1) plus its settlement costs, and
that items such as lost or anticipated profits, unabsorbed overhead and opportunity costs shall not be
recoverable by it upon termination of the Contract. However, the total amount to be paid to Design-
Builder for Work performed prior to the termination may not exceed the total amounts payable for such
Work set forth in the PPS-C for the terminated Work, less the amount of payments previously made and
less the portion of such amount allocable to Work not terminated. In addition, the costs identified in DB
§105-7.5.1(B), (C), (D) and (E) will be allowed as described therein. Furthermore, if any refund is
payable with respect to insurance or bond premiums, deposits or similar items which were previously
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passed through to Authority by Design-Builder, such refund shall be paid directly to Authority or
otherwise credited to Authority.

DB 105-7.5.3 Excluded Items

Except for normal spoilage, and except to the extent that Authority will have otherwise expressly assumed
the risk of loss, there will be excluded from the amounts payable to Design-Builder under DB §105-7.5.1,
the fair value, as determined by Authority, of equipment, machinery, materials and property which is
destroyed, lost, stolen or damaged so as to become undeliverable to Authority, or to a buyer pursuant to
DB §105-7.2(I). The amount set forth in the Proposal by Design-Builder for the Work terminated shall be
a factor to be analyzed in determining the value of the Work terminated.

DB 105-7.54 Payment of Termination Amount

Upon determination of the amount of the termination payment, the Contract shall be amended to reflect
the agreed termination payment, and Design-Builder shall be paid the agreed amount.

DB 105-7.6 Partial Termination

If a termination hereunder is partial, the portion of the Contract Price allocable to the remainder of the
Work shall be adjusted as appropriate to account for the change in the overall scope of the Project.

DB 105-7.7 Reduction in Amount of Claim

The amount otherwise due Design-Builder under this DB §105-7 shall be reduced by (a) all unliquidated
advance or other payments made to or on behalf of Design-Builder applicable to the terminated portion of
the Contract, (b) the amount of any claim which Authority may have against Design-Builder or any
Subcontractor or supplier in connection with the Contract Documents, (c) the agreed price for, or the
proceeds of the sale of, any property, materials, supplies or other things acquired by Design-Builder or
sold, pursuant to the provisions of this DB §105-7, and not otherwise recovered by or credited to
Authority, (d) amounts that Authority deems advisable to retain to cover any existing or threatened
claims, Liens and stop notices relating to the Project, including claims by utility owners, (e) the cost of
repairing any non-conforming Work and (f) any amounts due or payable by Design-Builder to Authority.

DB 105-7.8 Partial Payments

Authority may, from time to time, under such terms and conditions as it may prescribe and in its sole
discretion, make partial payments on account against costs incurred by Design-Builder in connection with
the terminated portion of the Contract, whenever in the opinion of Authority the aggregate of such
payments shall be within the amount to which Design-Builder will be entitled under this DB §105-7. If
the total of such payments is in excess of the amount finally agreed or determined to be due under this DB
§105-7, such excess shall be payable by Design-Builder to Authority upon demand.

DB 105-7.9 Subcontracts

Design-Builder shall insert in all Subcontracts and supply agreements a requirement that the
Subcontractor or supplier shall stop Work on the date and to the extent specified in a Notice of
Termination from Authority in accordance with this DB §105-7, and shall require Subcontractors to insert
the same provision in each Subcontract and supply agreement at all tiers.
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For the purposes of DB §105-7.4.2 and DB §105-7.5, upon termination under DB §105-7.2(D) of Work
under any Subcontract or supply agreement, Design-Builder will not be entitled to reimbursement for that
portion of the termination settlement with any such Subcontractor or supplier which constitutes
anticipatory or unearned profit on Work not performed, or which constitutes consequential damages on
account of the termination or partial termination.

DB 105-7.10 No Unearned Profits or Consequential Damages

Under no circumstances shall Design-Builder be entitled to anticipatory or unearned profits or
consequential or other damages as a result of a termination or partial termination under this DB §105-7.
The payment to Design-Builder determined in accordance with this DB §105-7 constitutes Design-
Builder’s sole and exclusive remedy for a termination under this DB §105-7.

DB 105-7.11 No Waiver

Termination for convenience shall not result in a forfeiture by Authority of damages it may be entitled to
in connection with any default, except to the extent that settlement of such damages was included in the
calculation of the compensation owing Design-Builder upon the termination for convenience.

DB 105-7.12 Dispute Resolution

Any failure of the parties to agree on amounts due under this DB §105-7 shall be a Dispute to be resolved
in accordance with DB §109-10.

DB 105-7.13 Allowability of Costs

All costs claimed by Design-Builder under this DB §105-7 shall, at a minimum, be allowable, allocable
and reasonable in accordance with the cost principles and procedures of 48 CFR Part 31.

DB 105-7.14 Termination Prior To Issuance of NTP

Notwithstanding anything to the contrary contained herein, in the event that Authority terminates the
Contract prior to issuance of NTP, Design-Builder’s sole compensation hereunder shall be payment of the
amount that it is entitled to receive pursuant to and in accordance with the terms and conditions of the
Stipend Agreement, provided that the Design-Builder shall have executed such agreement and delivered it
to Authority in accordance with the RFP. Design-Builder acknowledges that Authority has no obligation
to make any payment to Design-Builder in excess of the amount to which the Design-Builder would be
entitled pursuant to the Stipend Agreement if the Contract is terminated prior to issuance of NTP. If
Design-Builder performs any Work prior to issuance of NTP, it does so at its own risk.

DB 105-8 STAKEOUT

The Design-Builder shall furnish, incidental to the cost of other work items, all stakes, templates, standard
subgrade testers, straight edges, approved paint and marking devices, and such temporary structures as
may be necessary for marking and maintaining points and lines for the Work, and is to give the
Authority’s Project Manager such facilities, labor, and material for giving the lines and points as he/she
may require.

All property lines and survey monuments which may be disturbed during construction shall be properly
tied to fixed points before being disturbed and properly re-set by the Design-Builder upon the completion
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of the Work. Field location notes shall be recorded and made available to the Authority’s Project
Manager upon request at no additional cost to the Authority.

All survey control and boundary location work shall be performed in accordance with the Department’s
Land Surveying Standards and Procedures Manual under the direction of a Land Surveyor. All survey
work performed for Quality Control and Quality Assurance should utilize (1) similar levels of
measurement precision and methods to perform positional measurements, (2) the same control network
from which measurements are made, and (3) the same survey measurement procedures to ensure
consistency of results.

Terrain features are measured and positioned by various methods relative to the contract control network
established for each contract. The precision with which an instrument or equipment positions a point is
related to the quality of the method by which measurements are made, and the ability to duplicate the
same measurement. The local accuracy of a located point is the closeness of the measured or computed
value to a standard or accepted value (actual spatial position on the earth). Positional tolerance is the
allowable spatial difference between making measurements by two different methods or by the same
method at separate times, all of which have the same level of precision.

Horizontal coordinates and vertical elevations of existing features provided as part of the Contract are
located in the field based on accuracies achievable for each positional point relative to the contract
control. Positional accuracies are directly related to the strength of the contract control network, the
methods used to make the measurements, the precision of the instruments used to measure to the feature,
and how definable the feature is which is being located. Point feature locations represent a single position
(for example: property line marker, sign post, utility pole, or fire hydrant) and can be re-identified or
verified in the field to within a small variation (high confidence level) from where they were initially
positioned. Linear feature locations define the alignment of that feature. That alignment can be verified
to within a specific tolerance depending on the spacing or frequency at which the points were originally
measured to define that alignment. Straight or uniformly curved linear features (for example: curbline,
edge of roadway, or edge of sidewalk) which can be easily defined in the field should have a relatively
small positional variation from their designed location when compared to a verified field location.
Irregular shaped or not as clearly defined linear features (for example: break lines, ditchlines, treelines, or
environmental area perimeters) which are sometimes difficult to define or delineate precisely in the field,
could have a larger variation from where they were initially positioned when compared to a field-verified
location.

Digital terrain model (DTM) surfaces, when provided by the Authority, are made up of a combination of
point and linear features. The precision of a data collection instrument does not necessarily indicate what
positional tolerance should be expected of any feature verified from an existing DTM. The location or
clevation of a feature selected from a DTM surface can, at best, be determined by interpolating the
horizontal position or elevation between previously located points. The verification of any specific
elevation on the DTM surface is directly related to: (1) the spacing of collected data or breaklines used to
produce that surface; (2) the uniformity of the surface being measured; (3) the steepness of the slope of
that surface; and (4) how obscured the surface is from the measuring technique used to originally locate
the surface. Standardized procedures for determining the spacing/frequency of point and linear features
(including break lines), are critical to providing consistent results. Standardized procedures for
determining feature locations are described in NYSDOT’s “Land Surveying Standards and Procedures
Manual” and “Specifications for Photogrammetric Stereocompilation.”

Verification of the positional tolerance of the DTM surface elevation requires a comparison of the
original collected point data with recollected point data measured at the same horizontal locations. Field
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comparisons to interpolated DTM surfaces or recreated surface information (from other information
sources) shall not be used for verification of the positional tolerance of a feature. Comparisons of
remeasured point data can only be made with the original collected point data, not to interpolated
positions. Measurements for verification of DTM point data shall also be made from the same contract
control network, and by instruments capable of an equal or greater precision.

DB 105-9 INSPECTION

The Design-Builder shall have the responsibility for QC and QA inspection of all Work. See DB §§111,
112 and 113 for the specific Design-Builder QC and QA Inspection and QC and QA responsibilities.

DB 105-9.1 Authority and Duties of Agencies’ Oversight Staff

The Agencies’ Construction Compliance Engineer, Construction Compliance Monitors, and associated
construction staff shall be authorized to inspect all Work done and material furnished, including all or any
part of the Work and the preparation, fabrication, or manufacture of the material to be used. The
Construction Compliance Engineer, Construction Compliance Monitors and associated construction
inspectors may be Agency employees or agents acting for the Agencies. Inspection shall include the
Design-Builder's compliance with applicable safety requirements set forth in DB §107-7. The
Construction Compliance Engineer, Construction Compliance Monitors and associated staff are not
authorized to either alter or waive requirements of the Contract Documents or to issue instructions
contrary to the Design Plans and Project Specifications without written approval of the Authority’s
Project Manager or to act as foreman for the Design-Builder. A Non-Conformance Report will be issued
for unacceptable Work or material, as set forth in DB § 105-9.3. Oversight is for the sole benefit of the
Agencies and does not:

A)  Relieve the Design-Builder of responsibility for providing adequate QC and QA
measures;

B)  Relieve the Design-Builder of responsibility for damage to or loss of the material/Work
before Physical Completion;

C)  Obligate the Authority to determine that Substantial Completion of the Crossing, the
Westbound Bridge or any other Section of the Project, Physical Completion or Final
Acceptance have occurred; or

D)  Affect the continuing rights of the Authority hereunder.
DB 105-9.2 Authority’s Inspection of Work

All material and each part or detail of the Work may be subject to Inspection by the Construction
Compliance Engineer, Construction Compliance Monitors and associated staff and the Authority’s
Project Manager. The Authority’s Project Manager and Agency staff shall be allowed full access to the
Work and shall be furnished with necessary information and assistance by the Design-Builder to make a
complete and detailed Inspection.

If the Authority’s Project Manager requests it, the Design-Builder, at any time before Final Acceptance of
the Work, shall remove or uncover such portions of the finished Work as may be directed. After
examination, the Design-Builder shall restore said portions of the Work to the standard required by the
Project Specifications. If the Work thus exposed or examined proves acceptable, the uncovering or
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removing and the replacing of the covering or making good of the parts removed may be paid for as extra
Work under DB §§104-3 and 109-9. But, if the Work so exposed or examined proves unacceptable, or if
the Design-Builder failed to document its Work according to the requirements of the Quality Plan, the
uncovering or removing and the replacing of the covering or making good of the parts removed will be at
the Design-Builder’s expense. Furthermore, any Work done or materials used without adequate notice to
and opportunity for prior inspection by the Authority and others as specified herein may be ordered
uncovered, removed or restored at the Design-Builder’s cost, even if the Work proves acceptable after
uncovering. Except with respect to Work done or materials used as described in the foregoing sentence,
if Work exposed or examined under this DB §105-9.2 is in conformance with the requirements of the
Contract Documents, then any delay in the critical path from uncovering, removing and restoring Work
shall be considered an Authority-Caused Delay, and an Order on Contract may be issued to the Design-
Builder for the cost of such efforts and recovery of any delay to any critical path occasioned thereby.

The Design-Builder shall provide at least a 24-hour notice, or such other notice to which the parties have
agreed, before beginning Work on any item and before resumption of Work on an item after an extended
suspension.

When a unit of government, political subdivision, or railroad is to pay a portion of the cost of the Work
covered by this Contract, its representative(s) shall have the right to inspect the Work. Such inspection
shall in no sense make the unit of government, political subdivision, or railroad a party to this Contract
and shall in no way interfere with the rights of either party hereunder.

The above paragraphs shall not apply to pavement or sub-base rejected as a result of core tests. Work so
rejected shall be removed and replaced at the expense of the Design-Builder.

The Design-Builder shall transmit a copy of any audit or inspection report conducted by SSPC, OSHA, or
EPA to the Authority’s Project Manager within seven days of receiving such a report. If any
Subcontractor responsible for painting structural steel has been disciplined by SSPC or placed on
warning, probation, suspended or revoked status from the Painting Contractor Certification Program
during the past 24 months, the Design-Builder shall provide a written explanation of the cause for such
action, the corrective measures enacted, and the Subcontractor’s PCCP status.

DB 105-9.3 Correction of Unacceptable Work

All Work which does not conform to the requirements of the Contract shall be considered unacceptable
unless otherwise determined acceptable under the provisions in DB §105-4.

Unacceptable Work, whether caused by poor workmanship, defective material, damage through
carelessness, or any other cause found to exist prior to the Final Acceptance of the Work shall be
documented via a Non-Conformance Report and corrected in a manner acceptable to the Agencies
irrespective of the presence of, or lack of, a CCM or a representative of the Agencies at the time the Work
was originally completed. The fact that Agency representatives may have previously overlooked such
defective Work shall not constitute an approval or acceptance of any part of it.

DB 105-10 CONSTRUCTION EQUIPMENT

Construction equipment or vehicles delivering material or traveling to a Project from outside the Project
Limits shall have all required permits issued through the established Department vehicle permit system in
accordance with Section 385 of the New York State Vehicle and Traffic Law or 23 USC Section 127 for
Federal-Aid Projects on the Interstate system. The permit will indicate the limits within which such
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equipment with over-legal gross weights or axle loadings may operate, the frequency of such passages,
and all other limiting factors.

Construction equipment or vehicles operating within the Project Limits having gross weights or axle
loadings within the legal limits set by Section 385 of the New York State Vehicle and Traffic Law (or 23
USC Section 127 for Federal-Aid Projects on the Interstate system) may operate without specific
approval.

Prior to use of construction equipment vehicles with over-legal gross weights or axle loadings on any
structure, on any new pavement, or on any resurfaced pavement within the Project Limits, the Design-
Builder shall submit a written request to the Authority’s Project Manager. The request shall be
accompanied, upon request, by an appropriate analysis performed by a Professional Engineer, including
the pertinent equipment data, and shall demonstrate that the operations will not result in detrimental
effects on the highway or structure.

Use of over-weight construction equipment or vehicles on portions of the Project other than listed above
shall be subject to the Approval of the Authority’s Project Manager. If it is determined that the use of
construction equipment or vehicles is having a detrimental effect or will result in detrimental effects on
the finished highway, the Authority’s Project Manager will so notify the Design-Builder to modify or
cease the operations.

Only New York State legal loads are allowed on the Thruway. Special Hauling Permits, required for
special or occasional overweight and/or oversize loads exceeding NYS legal limits, are issued at the
discretion of the Authority and only under special conditions and for use at designated times and
locations.

Application should be made to the New York State Thruway Authority Special Hauling Unit, Albany
Headquarters, and at least 72 hours in advance. The Special Hauling Unit will fax the
Design-Builder a NYS Thruway Special Hauling Permit Application. The Design-Builder must complete
the application and fax it to the Authority's Special Hauling Unit atﬂ The fax should
include a cover sheet with the following information:

e  Contract Number
¢  Contract award date and relevant Completion Deadlines
e  Thruway entry and exit points

The Special Hauling Unit will review the information for accuracy. If the application is approved, the
special hauling permit will be assigned a number and any applicable restrictions will be noted. The
permit will be faxed to the Design-Builder along with a cover letter addressed to the attention of "Toll
Personnel." The cover letter must accompany the Special Hauling Permit when presented at the tollbooth
by the Design-Builder’s driver.

No fee will be charged for Special Hauling Permits.
Any changes to the permit will reiuire notification and approval of the local Division Traffic Office. This

Office may be reached by callin and asking for the Traffic Duty Officer. This office is
open 24 hours a day, 7 days a week.
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Design approval of any shop drawing (e.g. steel erection procedures) does not constitute approval of a
Special Hauling Permit. Notice of movement of any permitted oversized and/or overweight vehicle must
be given at least 24 hours in advance of the scheduled move. Receipt of an Authority issued Special
Hauling Permit does not constitute issuance of a permit for highways under NYSDOT or other
jurisdictions, and vice versa.

DB 105-11 WINTER EARTHWORK OPERATIONS

Construction operations requiring soil compaction shall not be performed from November 1 to April 1
except with the written permission of, and under such special conditions and restriction as may be
imposed by, the Authority’s Project Manager. In all work incorporated into the final product, the Design-
Builder shall not place material that is frozen, or place fill material on frozen ground regardless of the
date.

DB 105-12 MAINTENANCE DURING CONSTRUCTION

The Design-Builder shall maintain the Work during and after construction until Physical Completion,
except as may be provided elsewhere in the Contract Documents and as specifically described in
Table 105-12, Maintenance Jurisdiction, below. The maintenance shall constitute continuous and
effective Work prosecuted day by day, with adequate equipment and forces such that the roadway or
structures are kept in satisfactory condition at all times.

In the case of a contract for the placing of a course upon a course or subgrade previously constructed, the
Design-Builder shall maintain the previous course or subgrade during all construction operations,
including when the plan calls for placing traffic on the unfinished roadway. The Work does not include
maintenance of the existing Tappan Zee Bridge until all traffic is removed from the existing Tappan Zee
Bridge. Authority will continue to maintain the existing Tappan Zee Bridge, at Authority’s cost and
expense, until such time as traffic is permanently removed from the existing Tappan Zee Bridge. Design-
Builder shall assume responsibility for maintenance of the existing Tappan Zee Bridge upon permanent
removal of the traffic from the existing Tappan Zee Bridge, and shall continue such maintenance until
demolition of the existing Tappan Zee Bridge is complete.

All costs of maintenance Work during and after construction until Physical Completion are included in
the Proposal Price and the Design-Builder will not be paid an additional amount for such Work.

Table 105-12
MAINTENANCE JURISDICTION

The responsibilities for maintenance jurisdiction of the Design-Builder and the Authority shall be
allocated as follows:

Type of Work Design-Builder Authority Other Person
A) Removal of a. Staging areas. a. Thruway a. River Road.
snow and ice b. Temporary Design- Mainline/ramps. b. South Broadway
Builder access roads. | b. Authority maintenance | (Rockland and
c. Roadways and lanes facilities. Westchester).
not open to public ¢. Authority access
traffic. roads.
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Type of Work

Design-Builder

Authority

Other Person

B) Highways

a. Temporary roads,
shoulders, pavement
striping, roadside
safety elements and
appurtenances
constructed or installed
by the Design-Builder.

b. Until Physical
Completion, all
permanent roads,
shoulders, sign
structures, walls,
roadside safety
elements and
appurtenances
constructed or installed
by the Design-Builder.

a. Existing road surface,
railings, signs, sign
structures for Thruway
mainline and ramps in
use by public traffic.

b. Roadside safety.

c. Striping.

d. At Physical

Completion, Authority
will assume
responsibility for
maintenance of all
permanent roads,
shoulders, sign
structures, walls,
roadside safety
elements and
appurtenances
constructed or
installed by Design-
Builder.

a. River Road.

b. South Broadway
(Rockland and
Westchester).

(Note that portions of
these roads are not
incorporated into the
Project.)

C) Existing
Governor
Malcolm Wilson
Tappan Zee
Bridge

a. All elements of the
existing Tappan Zee
bridge after the
existing Tappan Zee
bridge has been fully
closed to public traffic.

b. Any temporary

component
incorporated into the
existing Tappan Zee
bridge to facilitate the
Project shall be the
responsibility of the
Design-Builder at all
times regardless of
whether the existing
Tappan Zee bridge is
being utilized by
public traffic or not.

a. All structural elements
of existing Tappan
Zee bridge until such
time as the existing
Tappan Zee Bridge
has been fully and
permanently closed to
public traffic.

b. Road surface, railings,
joints, communication
facilities, lighting until
such time as the
existing Tappan Zee
Bridge has been fully
and permanently
closed to public traffic

Fiber line on existing
north fascia maintained
by G4S (Refer to Part
4, Utility
Requirements).

D) New Crossing

a. Maintenance of all
elements of the new
Crossing shall be the
responsibility of the

a. The Authority will
assume responsibility
for maintenance of
the new Crossing at

Fiber line on new
Crossing maintained by
G4S. (Refer to Part 4,
Utility Requirements.)
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Type of Work

Design-Builder

Authority

Other Person

Design-Builder until
Physical Completion.

Physical Completion.

E) ITS and utility
elements

. Repairs to any ITS

and utility element
damaged or altered
by the Design-
Builder’s operations.

. Relocation of any

existing ITS and
utility elements that
are in conflict with
the Design-Builder’s
Work.

. Any necessary repairs

and maintenance to
any relocated ITS and
utility elements until
Physical Completion.

a. Except as expressly
allocated to Design-
Builder or others in
this Row E, all
maintenance and
repair of all existing
ITS will be the
responsibility of the
Authority. Existing
utilities will be
responsibility of the
relevant utility
owners.

a. Except as expressly
allocated to the
Design-Builder in
this Row E, all
maintenance and
repair of all existing
utilities will be the
responsibility of the
relevant utility
owners.

b. -Fiber and

potential Cell Tower
clients maintain own
lines (repair of
damage caused by
Design-Builder will
be at Design-
Builder’s cost). (See
Part 4, Utility
Requirements.)

F) Authority
Facilities

. Maintenance and

repair of any portion
of an existing
Authority facility that
is modified by the
Design-Builder
during the course of
the Project.

. Maintenance and

repair of any
temporary facility
established by the
Design-Builder for
use by the Authority.

. Until Physical

Completion,
maintenance and
repair of any new
permanent facility
established by the
Design-Builder for
use by the Authority.

a. Except as expressly
allocated to Design-
Builder in this Row
F, all existing
Authority facilities
will be responsibility
of Authority.
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Type of Work Design-Builder Authority Other Person
G) Toll plaza (toll a. All temporary or a. All existing toll -
. permanent toll . .
collection . . collection equipment.
equipment) collection equipment
q installed by the b. All temporary or
Design-Builder. permanent toll
collection equipment
installed by the
Authority.
a. All facilities Existine faciliti
H) Local roadways a. None. a. EkXisting faciiies
and sidewalks conschted or until removed or
(other than modified by the modified by the
those listed in Demgn-Bullder, un tl Design-Builder.
Rows A and B of Physical Completion. b. After Physical
this Table) Completion
. As specified in DB
I) Environmental
requirements 3104-15.10
J) Landscape As specified in DB
establishment 3104-15.10

DB 105-13 FAILURE TO MAINTAIN ROADWAY OR STRUCTURE

If the Design-Builder, at any time, fails to comply with the provisions of DB §105-11 or DB §105-12, the
Authority’s Project Manager will immediately notify the Design-Builder of such noncompliance. If the
Design-Builder fails to commence to remedy unsatisfactory maintenance immediately after receipt of
such notice and prosecute the remedial action with diligence, the Authority’s Project Manager may
immediately proceed to maintain the Project, and the entire cost of the maintenance will be deducted from
monies due or to become due to the Design-Builder.

DB 105-14 DISPUTE RESOLUTION AND DISPUTED WORK PROVISIONS
See DB §109-10.
DB 105-15 DESIGN-BUILDER’S RESPONSIBILITY FOR WORK

The Design-Builder is responsible for carrying out the provisions of the Contract at all times, regardless
of whether an authorized CCM or representative is present or not. Any Work or item that is, at any time,
found to be out of specification or not in compliance with the Design Plans shall remain the responsibility
of the Design-Builder and shall be subject to such corrective measures that are approved in writing by the
Design-Builder’s Designer and accepted in writing by the Authority’s Project Manager.

DB 105-16 CONSULTATION AND WRITTEN COMMENT, APPROVALS, AND NON-
CONFORMANCE REPORTS

Except for items specifically designated for “approval” in the Contract Documents, the Design-Builder
shall be responsible for determining how to address written comments and other input received from the
Agencies during the consultation process concerning reviews, observations and/or inspections regarding
Design Documents, Working Plans, other required submittals and construction means and methods.
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While the Design-Builder is not required to revise its Work in response to such comments, the Design-
Builder shall provide a timely written response to the Authority’s Project Manager regarding its
disposition of all such comments. Any issues raised during consultation and written comment by the
Agencies, if not properly addressed by the Design-Builder, could affect the Authority’s Final Acceptance
of the Project.

Deficiencies, non-compliance, errors, and/or omissions will be documented by the Agencies in written
Non-Conformance Reports (NCRs). The Design-Builder shall respond to and address issues covered by
NCRs and shall bring the Work into compliance with Contract requirements. The Design-Builder shall
not be relieved of its obligation to comply with the Contract requirements by any failure by the Agencies
to issue an NCR or by any acceptance of Work by the Agencies, and the Authority shall not be deemed to
have waived its right to bring a claim concerning deficiencies, non-compliance, errors or omissions by
any failure to issue an NCR or by any acceptance of Work.

Approvals will only be given by the Agencies for those submittals or Work specifically identified in the
Contract Documents as for “approval.”

Consultation and written comments or Approval by the Agencies of Design Documents, Working Plans,
other required submittals, activities/actions, construction means and methods, and/or the Design-Builder’s
construction detail does not relieve the Design-Builder of the full responsibility for providing adequate
Quality Control and Quality Assurance measures and does not relieve the Design-Builder of providing

proper and sufficient material, equipment, and labor to complete the Work in accordance with the
Contract, Design Plans, and Project Specifications.

DB 105-17 MEETINGS
The Design-Builder shall participate in meetings as indicated in this DB §105-17. The party leading the
meeting shall record minutes of all meetings and distribute them within five days of the meeting. Meeting
minutes shall clearly identify the following:

A)  Action items and issues;

B)  The party responsible for the action item;

C)  The status of issues; and

D)  Due dates for identified action items.

Action items and issues shall be retained on the minutes until the required action is completed and/or the
issue is resolved.

DB 105-17.1 Pre-Work Conference

The Authority’s Project Manager will consult with the Design-Builder and arrange and lead a meeting
promptly after issuance of NTP.

The Design-Builder shall be represented by all appointed key personnel. See DB §108-3 for information
regarding the Design-Builder’s key personnel.
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The meeting will take place at a location determined by the Authority’s Project Manager in the Project
vicinity.

The agenda of the meeting shall include the following items:

A)  Submission of executed bonds, guarantees, Warranties, and insurance policies and
certificates, if not already provided;

B)  Planned activity for the first 60 days after NTP;
)] Submission of the list of intended Subcontractors;
D)  Submission of the Plans required under the Contract; and

E)  Submission of all software anticipated to be used on the Project, including a file naming
convention.

The Authority’s Project Manager or the Design-Builder may add other items to this agenda.
DB 105-17.2 Value Engineering and Proposal Concepts Evaluation Meetings

The Authority’s Project Manager will consult with the Design-Builder and arrange and lead meetings
within 30 days of NTP to complete the following:

A)  Review initial Value Engineering Change Proposals (VECPs) (see DB §104-13)
submitted by the Authority or the Design-Builder; and

B)  Discuss the concepts and ideas contained in other Proposals that may be incorporated
into the Contract.

If requested by the Authority’s Project Manager, the Design-Builder shall prepare an estimate of effects
(time and cost) for VECPs or to incorporate concepts included in other Proposals into the Contract.

Attendance at the meetings and the preparation of the estimate of effects shall not entitle Design-Builder
to any increase in the Contract Price.

Other VE meetings may be called by the Design-Builder or the Authority, as necessary, to discuss and
evaluate additional VECPs that may arise.

DB 105-17.3 Design Mobilization Meeting

The Design-Builder’s Project Manager will consult with the Authority’s Project Manager and will arrange
and lead a meeting at the Designer-Builder’s Project office prior to the Design-Builder’s initiating design
Work. The Design-Builder’s key personnel who will be responsible for activities on the agenda shall
attend the meeting.

The agenda shall be developed in consultation between the Authority’s Project Manager and the Design-
Builder and prepared by the Design-Builder and shall include the following:

A)  Organization for design;
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B)  Review of qualifications of design QC and QA staff;

C)  Design workshop agenda (see DB §111-14);

D)  Location of design personnel;

E)  Design schedule and time allocations for Design Reviews; and

F)  Design Quality Control and Quality Assurance.
DB 105-17.4 Site Mobilization Meeting
The Design-Builder’s Project Manager will consult with the Authority’s Project Manager and arrange and
lead a meeting at the Design-Builder’s office prior to the Design-Builder’s occupying any part of the Site.
The Design-Builder’s key personnel who will be responsible for activities on the agenda shall attend the

meeting.

The agenda shall be developed in consultation between the Authority’s Project Manager and the Design-
Builder and prepared by the Design-Builder and shall include the following items:

A)  Use of premises by the Authority and the Design-Builder;
B)  Authority’s requirements;

C)  Temporary utilities and facilities;

D)  Security and “housekeeping”;

E)  Right-of-way and construction survey;

F)  Schedule for establishing Work areas, temporary facilities, and facilities and equipment
for Authority’s staff;

G)  Temporary works; and
H)  Plans for early construction, if any.
DB 105-17.5 Progress Meetings

Progress meetings shall be held at least weekly throughout the duration of the Project. The Design-
Builder shall prepare (1) a meeting agenda in consultation with the Authority’s Project Manager and (2) a
current summary of all issues (including reference to the relevant version of any report, schedule or other
document) to be included in the next monthly progress report with respect to each item listed in DB §108-
1.3, and distribute copies of the meeting agenda, the issues summary and draft minutes of the previous
meeting to all planned participants at least five days prior to the meeting. The Design-Builder shall lead
the meetings.

The Design-Builder’s key personnel shall attend the progress meetings.

A typical agenda shall include the following items:
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A)  Confirmation of minutes of the previous meeting and matters arising at the previous
meeting;

B)  Review of Work progress;
C)  Design problems and decisions;
D)  Field observations, problems, and decisions;
E) Identification of issues affecting planned progress;
F)  Planned activities (design and construction) for the coming two week period;
G)  Maintenance of quality and Work standards;
H)  Safety;
)] Environmental issues;
1)} Schedule updates (monthly);
K)  Work Zone Traffic Control;
L)  Status of Orders on Contract, if any;
M)  Utilization of DBEs, M/WBEs and other small businesses; and
N)  Public Involvement Plan.
DB 105-17.6 Special Meetings

The Authority’s Project Manager may require special meetings at any time and that all or specified
Design-Builder key personnel attend.
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SECTION 106
CONTROL OF MATERIAL

DB 106-1 SOURCE OF SUPPLY AND QUALITY REQUIREMENTS

All material used in the Work shall meet the quality requirements described in item 700 of Part 8 -
Special Specifications, unless the same are altered by Special Provision, by the Design-Builder’s
Proposal, or elsewhere in the Contract. To the extent the information is known as of the date NTP is
issued, the Design-Builder shall, within 30 days of NTP, document, in writing, in the QC documentation
file with a copy to the Design-Builder’s Construction QA Manager and the Agencies’ Construction
Compliance Engineer, the sources of supply and kinds of material that will be used in the Work. The
documentation shall be updated as the Design-Builder updates its sources of supply, and a copy of the
updated documentation shall be provided to the Construction Compliance Engineer.

As soon as the information is known to the Design-Builder, it shall notify the Construction QA Manager
and the Construction Compliance Engineer of the name and address of the fabricator of all structural
steel/structural precast concrete. This notification shall list the specific shop or shops in which the
steel/structural precast concrete will be fabricated. It shall be the responsibility of the Design-Builder to
advise the Construction QA Manager and the Construction Compliance Engineer of the sources of
proposed material sufficiently in advance of their use to allow the Authority to conduct quality
verification activities in a timely manner.

The Design-Builder shall place in the QC documentation file, with a copy to the Construction QA
Manager and the Construction Compliance Engineer, an MSDS meeting current requirements of 29 CFR
Sections 1910-1200 and 29 CFR Section 1926 for material to be used in the Work before each material is
first used in the Project. The requirement to provide an MSDS shall apply to all material to which
workers are exposed, to the extent that 29 CFR Section 1926.59 requires an MSDS for that material. This
applies to the material brought to the job Site to be incorporated into the Work, as well as to all material
that is encountered at the job Site as a result of the use or incorporation of the other material.

All costs of exploring and developing sources shall be borne by the Design-Builder. When the Design-
Builder elects to develop new, noncommercial material sources, the requirements for environmental
acceptability shall apply, and the Design-Builder shall conduct, document in the QC documentation file,
and submit to the Construction QA Manager and the Construction Compliance Engineer, all
Environmental Resource studies and Cultural Resource studies in accordance with DB §107-9. If the
Design-Builder purchases material, the requirements for environmental acceptability shall not apply.
However, if the Design-Builder negotiates with an owner of a commercial source to establish a material
source within the boundaries of an existing commercial source, and if the Design-Builder obtains the
material from the source with the Design-Builder’s employees, then the environmental acceptability
requirements identified for a noncommercial source shall apply. If the Design-Builder purchases material
from a material source established for another project by another contractor working under contract to the
Authority, and if the material source must be expanded beyond the area where Environmental Resource
and Cultural Resource approvals have previously been obtained pursuant to DB §107-9, then the
requirements for environmental acceptability shall apply to the additional area and the requirements of
DB §107-9 must be completed.

In documenting Contract compliance, the Design-Builder shall include in the QC documentation file the
following for each material source of supply:

Tappan Zee Hudson River Crossing Project 123 PART 2 -DB § 106
I — CONFORMED November 21, 2012



New York State Thruway Authority

A)  Location;

B)  All lease agreements, purchase orders, or pit agreements made between parties involved
with the pit owner or Supplier and the Design-Builder;

C)  Environmental acceptability. Environmental acceptability includes completing the
Environmental Resource and Cultural Resource requirements of DB §107-9, including
the Authority’s written Cultural Resource approval. The Construction Compliance
Engineer shall notify the Design-Builder when the requirements under DB §107-9 have
been met. It may take 30 days from the date copies of documentation are delivered to
the Construction Compliance Engineer to obtain such notice. The requirements of DB
§104-4 shall apply if the time needed to obtain regulatory approval exceeds statutory
requirements.

D) Plans for restoration after use of acceptable standards of contouring and revegetation;
and

E)  Laboratory testing.
DB 106-2 SUPPLIER PLANT INSPECTION

Under QC/QA, the Design-Builder is responsible for Inspection of material at the source, which is
included in the Quality Plan. As part of the Oversight activities, the Construction Compliance Engineer
will conduct Verification Sampling and Testing activities at the source. The following conditions shall be
met at the Supplier plant to conduct Oversight activities:

A)  The Construction Compliance Engineer shall have the cooperation and assistance of the
Design-Builder’s Quality Manager and the producer with which the Design-Builder has
contracted for material;

B)  The Construction Compliance Engineer shall have full entry at all reasonable times to
such parts of the plant (inclusive of all documentation related to product quality) as may
concern the manufacture or production of the material being furnished;

C)  When required by the Construction Compliance Engineer, the Design-Builder shall
arrange for such facilities as are necessary to adequately inspect the production or
fabrication of the material; and

D)  Adequate safety measures shall be provided and maintained.

As part its quality activities, the Agencies reserve the right to retest any material before or during
incorporation into the Work which had been tested by the Design-Builder at the source of supply, after the
same has been delivered, and to provide consultation and written comments and/or Non-Conformance
Reports on any material that, when retested, does not meet the requirements of this Contract.

DB 106-3 SAMPLES, TESTS, AND CITED SPECIFICATIONS

All material and products proposed to be used in construction shall be inspected, sampled, and tested by
the Design-Builder for QC and QA, as described in DB §112 and Appendix 112A and as indicated by the
Contract Documents. Whenever the Contract Documents provide for “certification or Approved List” as
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a basis of Acceptance, the Agencies reserve the right to conduct Verification Sampling and Testing of
material in any shipment prior to incorporation in the Work.

Test specimens shall be removed from sampled items, prepared for testing, and shipped to the Design-
Builder’s laboratory in accordance with the Quality Plan. The cost of all samples, and any other expenses
incurred in making material or products ready for Inspection, sampling, and/or testing are included in the
Proposal Price. Where testing methods are not described in the Contract Documents, details of test
methods may be obtained from the Authority.

The expense of all Design-Builder performed reviews, QC/QA inspections, sampling, and testing shall be
borne by the Design-Builder.

The expense of all Oversight performed in the 48 contiguous states of the US and the provinces of
Canada, including the shipment of samples by the most economical means, shall be paid for by the
Authority unless specifically excluded elsewhere in the Contract Documents. The expense of all
Oversight of qualification of plants and manufacturers or fabricators, performed in conjunction with the
QC/QA activities of the Design-Builder, outside of the contiguous 48 states of the US and the provinces
of Canada shall be borne by the Design-Builder, and the Design-Builder shall provide the Construction
Compliance Engineer sufficient notification of the planned inspections. These expenses shall include the
costs of wages and benefits, travel, meals, lodging, communication, and all other direct costs of reviews,
Inspection, sampling, and testing paid by the Authority to perform these services using Agency
employees or designated representatives under contract to the Agencies. These expenses, which exclude
the costs of tests performed in the Agencies’ laboratory, shall be taken into account by the Design-Builder
in the preparation of its Proposal. Reimbursement to the Authority shall be made in the form of a
deduction from payments due the Design-Builder. The shipment of samples to the Agencies’ laboratory
from outside of the 48 contiguous states of the US and the provinces of Canada shall be a direct cost
borne by the Design-Builder and all such shipments shall be made under provisions established by the
Authority to ensure identity and security of the sample. The location of Inspection, sampling, and/or
testing material and products manufactured, produced, and/or fabricated outside of the contiguous 48
states of the US and the provinces of Canada shall be performed at the site of manufacture, production,
and/or fabrication or at a Site within the contiguous 48 states of the US and the provinces of Canada,
designated by the Design-Builder and approved by the Authority.

Material and products manufactured, produced, and/or fabricated outside of the contiguous 48 states of
the US and the provinces of Canada and designated in the Quality Plan to require QC/QA inspection,
sampling, and/or testing at the site of manufacture, production, and/or fabrication shall be subject to
qualification of the plant and manufacturer or fabricator prior to the required QC/QA inspection,
sampling, and/or testing during manufacture, production, and/or fabrication. The Design-Builder shall be
responsible for activities, including Inspection and documentation, necessary for qualification. These
materials and products include fabricated structural steel for bridges, precast concrete slabs, beams and
piles, and any other item specified in the Contract Documents and/or Quality Plan to require such services
outside of the contiguous 48 states of the US and the provinces of Canada. The Design-Builder shall
notify the Authority at least 60 days in advance of beginning the Work in any mill, plant, shop, or other
manufacturing location to allow time for scheduling the Oversight activities of qualification Inspection
and subsequent Inspection, sampling, and/or testing during the Work. See also DB §106-12 for other
requirements that apply to structural steel.

Material and products manufactured, produced, and/or fabricated outside of the contiguous 48 states of
the US and the provinces of Canada whose conformance with the requirements of the Contract
Documents may be determined, in the judgment of the Design-Builder, with concurrence of the
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Construction Compliance Engineer, by visual Inspection and tests of specimens may be presented within
the contiguous 48 states in specifically defined lot quantities for QC and QA, as required, Inspection,
sampling, and testing subsequent to manufacture, production, and/or fabrication. Such material or
products shall be inspected not less than 30 days prior to their intended shipment to the Project. All
communications with the Design-Builder and the Authority, written or verbal, shall be in English. The
instructions for the use of all material and products, as well as all identifying information required by the
Contract Documents (i.e., labels, tags, and certifications) shall be in English. Mechanical property
measurements, dimensions, and all other numerical data shall be presented in U.S. customary units, but
they may also include SI units consisting of meters, kilograms, and seconds, as a second set of
measurements. Shop drawings prepared for bridge rehabilitations, however, may include both SI Units
and U.S. Customary Units. Submissions in dual units shall be completely dimensioned in both systems.
The U.S. Customary Units will take precedence and reviews will be based on these units. U.S.
Customary Units should be the units listed first, and the SI Units should be included within parenthesis.
Failure to adhere to this convention may result in the rejection of the drawing. All references to costs,
charges, and prices shall be in US dollars.

Documents which are relevant to the production and acceptance of hot mix asphalt (HMA) and Portland
cement concrete (PCC) mixtures shall be submitted in US Customary Units only. This refers to mix
design forms, production monitoring (QC) forms, acceptance (QA) forms, batching tickets, delivery
tickets, and all other mix design and production related documents.

No material shall be used until the Design-Builder has provided documentation to the QC/QA
documentation file that the material meets Contract requirements and such material shall be used only so
long as the quality continues to meet Contract requirements. The acceptance at any time of any materials
shall not bar future rejection of such materials if subsequently found to be defective in quality or
uniformity.

The Design-Builder shall furnish the names of companies from which it purchases material which is
inspected at manufacturing plants with the item number, the contract number, and the destination for each
shipment of material so ordered. If any part of the Contract is sublet, the Subcontractor shall also
conform to the foregoing requirements.

Unless otherwise designated, when a reference is made in the Contract Documents to a specification or
test designation either of the AASHTO, ASTM, federal specifications, or any other recognized non-
proprietary national organization, it shall mean the specification or test method (including Provisional
AASHTO and Tentative ASTM) which is current on the RFP Date.

Where plant Inspection is not maintained by the Agencies, the method and procedure for QC and QA
sampling, inspecting, and reporting shall conform to that established by the Agencies in DB §112 and its
Appendices. The US Standard Screen Sieves meeting ASTM E11 (AASHTO M 92), shall be used on all
material requiring gradation tests.

DB 106-4 CERTIFICATE OF COMPLIANCE

The Design-Builder, as part of QC/QA activities and documentation, shall provide material certificates of
compliance in the QC documentation file covering material for all Contract Items. The Design-Builder
shall meet the requirements of DB §112-12.

As part of the material certification, the Design-Builder’s Construction QA Manager, Construction QC
Manager or Engineer of Record will be certifying compliance with the following statements:
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A)  That the material described on the document complies with the requirements defined in
the Contract;

B)  That mill test reports, manufacturers’ certificates of compliance, and other pertinent
documents are made available to Authority’s personnel upon request; and

C)  That, when required, all manufacturing processes associated with the production of
steel and iron material complies with DB §106-12, or that special waivers have been
granted.

Electric items meeting UL approval, and underground utility material meeting ASTM or AWWA
specifications, and so certified or stamped on the product, will require no further certification, unless
requested in writing by the Construction Compliance Engineer.

A Certificate of Compliance shall be furnished for steel and iron materials. The certificates, in addition to
certifying that the materials comply with the specifications, shall specifically certify that all
manufacturing process for the materials occurred in the United States, except as for the exceptions
permitted under DB §106-12.

Certifications for metal products, when required, shall include a statement that the material was melted
and manufactured in the United States except as provided in Section 165 of the Surface Transportation
Assistance Act of 1982, as amended by Sections 1041(a) and 1048(a) of the Intermodal Surface
Transportation Efficiency Act of 1991 with regard to the furnishing and coating of iron and steel
products. A nationwide waiver for this provision has been granted for pig iron and processed, pelletized,
and reduced iron ore.

Material that appears on the Department’s “Approved List” (see DB §112-10) will require the
manufacturer’s certification, literature, and shop drawings before fabrication and installation.

Manufacturer’s certifications and documents prepared for general use, such as catalog cuts and
manufacturer’s directions, shall use US Customary units, or if both US Customary and SI measurement
units are shown, the US Customary units will be the primary units. In drawings and documents
containing dual units, the US Customary units will be the primary units, and the US Customary units will
be the units reviewed. Design-Builder shall be responsible for all annotations on the source documents,
conversions between the measurement systems and all errors resulting therefrom.

Some standard specifications reference a manufacturer’s certification as evidence of acceptability of
specific materials or products. A manufacturer’s certification can only be properly executed by the
manufacturer or producer of the material or product. When manufactured products are subsequently
provided by a material supplier other than the manufacturer, a material supplier’s certification shall be
provided in addition to the manufacturer’s certification.

When shipments are made directly by the manufacturer or producer, the manufacturer’s certification shall
include the components outlined below. When shipments are made by a material supplier, a material
supplier’s certification shall accompany the manufacturer’s certification, and shall include the essential
components outlined below:

A)  Name of the company and address of its manufacturing or producing facility.
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B)  Generic name of the material or product and the Standard Specifications §700 Materials
designation number.

C)  Sufficient detail to describe the quantity contained in the shipment, the contract number
and a date of shipment. A material supplier’s certification shall clearly indicate that the
shipment is all or a portion of the quantity detailed on the accompanying
manufacturer’s certification.

D)  The certification shall definitively state that the material contained in the shipment
meets the requirements of a specific Department specification or a specific specification
or standard of another agency (i.e., ASTM, AASHTO, AWWA, etc.). If the material in
the shipment contains steel and/or iron, the certification shall definitively state that the
material is or is not of domestic origin. An acceptable statement is: “Conforms (or
Does not conform) to the requirements of DB §106-12 Buy America.” If the product
supplied has been altered subsequent to the certification by the manufacturer, the
material supplier’s certification shall definitively state that the material or product
contained in the shipment meets the requirements of a specific NYSDOT standard
specification or a specific specification or standard of another agency.

E)  The certification shall be signed by a person authorized to legally bind the company, as
indicated by statement or title/position. Notarization of the signature is not required.

Material that is not permanently incorporated into the Project will not require a certificate of compliance,
unless otherwise stated in the Contract. The Design-Builder shall supply material meeting the
requirements of the Contract Documents even though a material certificate of compliance is not required.

The Design-Builder may furnish material purchased in bulk or left over from previous projects by
documenting in the QC documentation file material certificates of compliance for the current Project.

All material damaged in transit or during handling shall be replaced or repaired by the Design-Builder at
no additional cost to the Authority.

DB 106-5 PLANT ACCEPTED MATERIAL

Any material which has been plant inspected and accepted by the Construction QA Manager for this
Contract shall not be shipped to other Work unless authorized by the Authority.

DB 106-6 REJECTION

Material, which has either been rejected on the results of Design-Builder QC tests, QA or QA Sampling
and Testing or as the result of Oversight or Verification Sampling and Testing and resulting Non-
Conformance Report, will not be re-sampled or re-tested unless otherwise agreed to by the Authority.
Rejected material shall be removed immediately from the Site of the Work by the Design-Builder at its
expense unless otherwise agreed to by the Construction Compliance Engineer. No rejected material, the
defects of which have been subsequently corrected, shall be used until agreed to in writing by the
Authority.
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DB 106-7 STORAGE OF MATERIALS

Material shall be so stored as to ensure the preservation of its quality and fitness for the Work. Stored
material, even though accepted before storage, shall be inspected prior to its use in the Work and shall
meet the requirements of the Contract at the time of its use.

The Design-Builder shall be responsible for the protection of the stored material and for the replacement
or repair of material affected by inadequate protection. Upon written approval of the Construction
Compliance Engineer, portions of the ROW may be used for storage purposes and for the placing of the
Design-Builder’s plant and plant equipment. However, additional space must be provided by the Design-
Builder at its sole expense and liability. The Design-Builder, at its own expense, shall restore the storage
sites to their original condition.

DB 106-8 TRANSPORTATION OF MATERIAL

Railroad cars, barges, and other containers used for the transportation of material shall be clean when any
material is deposited therein.

All material shall be handled in such a manner as to preserve its quality and fitness for the Work.
Aggregates shall be transported from the storage site to the Work Site in vehicles constructed and
operated to prevent loss or segregation of material after loading so there will be no inconsistencies in the
material intended for incorporation in the Work as loaded and actually received at the place of operations.
All material shall be transported in such a manner as to fully comply with all State and federal
regulations, including the prevention of leakage or scattering of material or damage to material in any
fashion.

DB 106-9 AUTHORITY-FURNISHED MATERIAL

The Design-Builder shall furnish all material required to complete the Work, except those items specified
to be furnished by the Authority.

Material furnished by the Authority will be delivered or made available to the Design-Builder at the times
specified in the Contract.

The cost of handling and placing all material after it is delivered to the Design-Builder shall be considered
as included in the Price Center for the item in connection with which it is used. The Design-Builder will
be held responsible for all material delivered to the Design-Builder, and deductions will be made from
monies due to the Design-Builder to make good on shortages and deficiencies from any cause
whatsoever, for damage which may occur after such delivery, and for demurrage charges.

DB 106-10 RECYCLED MATERIALS

Design-Builder is encouraged to provide reused or recycled materials to the maximum extent possible.
Recycled materials currently approved by the Authority include glass, recycled asphalt pavement (RAP),
recycled Portland cement concrete aggregate (RCA), blast furnace slag, fly ash, microsilica, waste stream
plastics and tires.

In order to be considered for use by the Authority, recycled or waste material must exhibit the desired
engineering characteristics, consistently satisfy specification requirements, provide an acceptable level of
performance, be economically competitive with available materials, and not be harmful to the
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environment. If waste materials are proposed to be used, Design-Builder may need to obtain a beneficial
use determination (BUD) from the NYS Department of Environmental Conservation prior to its use as
specified in 6 NYCRR 360-1.15. The beneficial use determination, testing evaluation and approval of
unapproved waste materials can be a very long term process over multiple years, and should not be
expected to be completed for any given contract.

DB 106-11 FIELD LABORATORY AND FIELD OFFICES

The Design-Builder may furnish field QC/QA laboratories and field offices in accordance with the
Quality Plan as approved by the Agencies. The Design-Builder shall provide a separate field verification
laboratory in accordance with Standard Specifications § 637-2.02, Field Laboratory, and Part 3, Project
Requirements, Section 2.4.1 — Facilities for the Authority for the exclusive use by the Agencies. All
laboratories and tests used in the acceptance decision shall be performed by qualified laboratories. The
Agencies shall have access to the laboratories as and when requested to observe Supplier’s testing and
documentation. Independent verification testing may be performed at the Agencies’ field laboratory or
any laboratory of their choosing.

DB 106-12 BUY AMERICA
DB 106-12.1 General Buy America Bid Requirement and Definition

In accordance with 41 USC Section 8301 et seq., 23 CFR Section 635.410, Section 146 of the New York
State Finance Law, as amended, and Section 2603-a of the Public Authorities Law, permanently
incorporated steel and/or iron material shall be domestically produced regardless of the percentage they
comprise in a manufactured product or form they take.

To qualify as domestic, all manufacturing processes, including manufacture, fabrication, grinding,
drilling, welding, finishing, coating, and assembly of any product containing steel and/or iron material
must have been performed in the United States (US). To further define the coverage, a domestic product
is a manufactured construction material that was produced in one of the 50 states, District of Columbia,
Puerto Rico, or territories and possessions of the US. Raw materials used in the steel and/or iron material
may be imported. Raw materials are materials such as iron ore, limestone, and waste products, which are
used in the manufacturing process to produce the steel and/or iron material products. Waste products
would include scrap (i.e., steel no longer useful in its present form from old automobiles, machinery, pipe,
and railroad tracks). Also steel trimmings from mills or product manufacturing are considered waste.
Extracting, crushing, and handling the raw material which is customary to prepare them for transporting
are exempt from Buy America requirements. The use of foreign source steel or iron billets is not
acceptable under this DB §106-12. FHWA has determined that “green wire/rod” (used in the
manufacturing of filler material used in welding steel) must meet the Buy America provisions.

Notwithstanding the foregoing, the Design-Builder may permanently incorporate into the Work under this
Contract a minimal amount of foreign steel and/or iron material if the combined cost of such material
does not exceed 0.1% of the total Contract Price or $2,500.00, whichever is greater. The combined cost
of foreign steel and/or iron material will be that shown to be the value of the steel and/or iron products as
they are delivered to the Project, documented by invoice or bill of sale to Design-Builder.

DB 106-12.2 Control of Material

All items, regardless of origin, shall comply with the requirements found in the Contract Documents. In
the event the Contract is awarded based on using only domestic steel and/or iron material, the Design-
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Builder must supply only domestic steel and/or iron material and will be paid based on the Contract Price
based on using only domestic steel and/or iron material. The Design-Builder will be responsible for
ensuring that the domestic steel and/or iron material is supplied in conformance with the above referenced
laws. Such responsibility extends to informing all affected Subcontractors and Suppliers of the
requirements set forth in this DB §106-12 and ascertaining that steel and/or iron material being supplied is
in conformance with the requirements of the Contract Documents.

DB 106-12.3 Buy America Waivers

The Authority may request waivers to the requirements of this DB §106-12 from FHWA if it can be
demonstrated that the use of domestic steel and/or iron material would be inconsistent with the public
interest, such material and products are not produced in the US in sufficient and reasonably available
quantities and of satisfactory quality

Provided one or more of the above requirements are met, the Design-Builder may submit a request for a
waiver to the Authority’s Project Manager with a copy to the Construction Compliance Engineer. The
request shall include copies of all documentation verifying the unavailability of the material or product
and or justification of the application for a waiver.

Any final approval of the waiver request will be made by FHWA and concurred with by the Authority.
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SECTION 107
LEGAL RELATIONS AND RESPONSIBILITY TO THE PUBLIC

DB 107-1 LAWS, PERMITS, AND LICENSES

The Design-Builder shall conduct its operations in compliance with all applicable Governmental Rules
and the lawful direction of the officers, agents or representatives of the United States, the State of New
York, counties, cities, towns and villages, as applicable. The Design-Builder shall protect and indemnify
the Authority and/or the State of New York, any municipality in which the Work is being performed;
and/or any public benefit corporation, railroad, or public utility whose property or facilities are affected
by the Work, against claims or liability arising from or based on the violation of such Governmental
Rules, whether by the Design-Builder itself or its Subcontractors. The Design-Builder shall procure all
licenses and permits necessitated by the Design-Builder’s operations. All costs due to compliance with
the above-described laws, regulations, and ordinances shall be included in the Contract Price unless
otherwise provided for in the Contract.

Prior to the commencement of any construction Work on this Project, the Design-Builder shall contact the
municipal or State agency responsible for air, noise, and water quality control regulations to determine the
standards that shall be adhered to during construction operations.

A) Invasive Species. Federal and State agencies have promulgated regulations regarding
invasive plant species, agricultural insects and diseases. The Design-Builder shall
thoroughly clean all construction equipment and vehicles operating in infested areas
prior to moving to non-infested areas in accordance with Federal and State Department
of Agriculture regulations for plant pest control.

B) Independent Contractor. The relationship of Design-Builder to the Authority is that
of an independent contractor, and the Design-Builder, in accordance with its status as
such contractor, agrees that it will conduct itself consistent with such status, that it will
neither hold itself out as nor claim to be an officer or employee of the Authority by
reason hereof, and that it will not, by reason hereof, make any claim, demand or
application to or for any right or privilege applicable to an officer or employee of the
Authority, including workers’ compensation coverage, unemployment insurance
benefits, social security coverage, or retirement membership or credit.

C)  Cooperation with Investigations. The Design-Builder hereby agrees to the provisions
of Section 2875 of the Public Authorities Law, which require that upon the refusal of a
person, when called before a grand jury, head of a State department, temporary State
commission or other State agency, or the organized crime task force in the NYS
Department of Law, which is empowered to compel the attendance of witnesses and
examine them under oath, to testify in an investigation, concerning any transaction or
contract had with the State, any political subdivision thereof, a public authority or with
any public department, agency or official of the State or of any political subdivision
thereof or of a public authority, to sign a waiver of immunity against subsequent
criminal prosecution or to answer any relevant question concerning such transaction or
contract;

1) Such person, and any firm, partnership or corporation of which he is a member,
partner, director or officer shall be disqualified from thereafter selling to or
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submitting bids to or receiving awards from or entering into any contracts with
any public authority or official thereof, for goods, work or services, for a period
of five years after such refusal, and;

2) Any and all contracts made with any public authority or official thereof, since the
effective date of this law, by such person, and by any firm, partnership or
corporation of which he is a member, partner, director or officer may be canceled
or terminated by the public authority without incurring any penalty or damages
on account of such cancellation or termination, but any moneys owing by the
public authority for goods delivered or work done prior to the cancellation or
termination shall be paid.

D)  Archaeological Salvage. Whenever, during the course of construction, historical or
prehistoric objects or human remains are encountered, such objects shall not be
destroyed or moved. The Design-Builder shall stop work to avoid disturbing such areas
and notify the Authority’s Project Manager immediately. The Authority’s Project
Manager will notify the appropriate Authority personnel and other authorities and
arrange to have an immediate inspection of the site conducted. Removal or salvage of
archaeological objects, other than Environmental Resources or Cultural Resources that
are identified in the RFP or the Contract Documents, will be considered extra Work.
Such work will be limited to that performed within the right of way, and at any location
under direct control of the Design-Builder used as a source of approved borrow material
or a spoil disposal area. See DB §107-9.3.

DB 107-2 RESTORATION OF SURFACES OPENED BY PERMIT

The right to construct or reconstruct utility services in the highway or to grant permits for the same, at any
time, is hereby expressly reserved by the Authority for the proper authorities of the municipality or
county in which the Work is done, and the Design-Builder shall not be entitled to damages for the digging
up on the highway.

Individuals, firms, or corporations wishing to make an opening in the highway surface must secure a
permit from the Authority. The Design-Builder shall allow parties bearing said permits, and only those
parties, to make openings in the highway.

When ordered by the Authority’s Project Manager, the Design-Builder shall make, in an acceptable
manner, all necessary repairs due to such openings and such necessary Work will be paid for as provided
in DB §§104-3 and 109-9.

DB 107-3 PATENTED DEVICES, MATERIAL, AND PROCESSES

It is mutually understood and agreed that the Contract Price is to include all royalties and costs arising
from patents, trademarks, and copyrights in any way involved in the Work. Whenever the Design-Builder
is required or desires to use any design, device, material, or process covered by letters, patent, or
copyright, the Design-Builder shall indemnify and save harmless the Authority from any and all claims
for infringement by reason of the use of any such patented design, device, material, or process to be
performed under the Contract, and shall indemnify the Authority for any costs, expenses, and damages
which it may be obliged to pay by reason of any such infringement at any time during the prosecution of;
or after the completion of, the Work.
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DB 107-4 FEDERAL-AID

The Design-Builder shall conform in all respects in accordance with the true intent and meaning of each
and all of the federal requirements contained in the Contract Documents. When any of such federal
provisions may be in conflict with any other provisions of the Contract, the federal provisions shall
prevail and take precedence and be of force over and against any said conflicting provisions of said
Contract. See DB §102-2.

Any Work performed under a Federal-Aid contract shall be subject to inspection by the appropriate
federal agency. Such inspection shall in no sense make the federal government a party to this Contract
and will in no way interfere with the rights of either party hereunder.

DB 107-5 COMPLIANCE WITH PAYMENT OF TAXES

The Design-Builder is required to observe and comply with all laws regarding the payment of taxes
imposed by the State or by other lawful political entities.

The Design-Builder provided to the Authority its federal tax identification number prior to award of the
Contract in accordance with the ITP.

DB 107-6 SANITARY CODE

The Design-Builder shall comply with the provisions of the State sanitary code relating to camps and
obtain from the local health officers permits for the construction, maintenance, and operation of labor
camps, if used.

The Design-Builder shall provide and maintain, in a neat and sanitary condition, such accommodations
for the use of the Design-Builder’s and Authority’s employees as may be necessary to comply with the
requirements of the State and local boards of health or of other bodies having jurisdiction.

DB 107-7 SAFETY AND HEALTH REQUIREMENTS

The Design-Builder shall perform all Work in the Contract in a skillful manner with due regard to the
safety and health of its employees and of the public. The Design-Builder shall comply with 29 CFR
Section 1926 regarding the safety and protection of persons employed in construction and demolition
Work.

No employee may use, distribute, dispense, possess or manufacture any alcoholic beverages, illegal drugs
or any other intoxicating substance on the Site. Design-Builder’s written policy shall require that
employees not report to work under the influence of drugs or alcohol, nor be impaired or unable to
function at the workplace as a result of consuming alcohol or other intoxicants. While prescription drugs
are not prohibited, they should not render an employee unfit for duty. Design-Builder employees that are
suspected of using drugs or alcohol, or who are suspected to be under the influence of such substances,
shall be reported to the Authority’s Project Manager. Any Design-Builder or Subcontractor employees
who are under the influence of drugs or alcohol may be deemed incompetent, and are subject to dismissal
in accordance with DB §105-2 Character of Workers and Orders to Foreman.
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DB 107-7.1 Occupational Safety and Health

In accordance with OSHA regulations, the Design-Builder’s employees shall be required to wear
protective helmets (hard hats) when there is a possible danger of head injury from impact, from falling or
flying objects, or from electrical shock and burns. Additionally, all employees working within an active
highway ROW must wear protective helmets at all times. Helmets are not required for employees within
a completely enclosed cab constructed of steel frame and glass or inside an automobile. Helmets must
meet current OSHA standards for impact, electrical shock, and burn protection. For purposes of this DB
§107-7, the Design-Builder’s employees will be considered to include all personnel on the Project Site
under the direction of the Design-Builder, whether such individuals are employed by the Design-Builder,
a Subcontractor, vendor or other Person.

It shall be the responsibility of the Design-Builder to perform all necessary planning, supervision, and
training activities to ensure that all of the requirements of 29 CFR Section 1926 are fully met for all
workers employed in the construction of the Project. The Design-Builder shall provide to the Authority
prior to the start of Work satisfactory evidence that all current requirements of 29 CFR Section 1926 will
be adequately addressed.

DB 107-7.2 Safety and Protection

A)  The Design-Builder shall be solely responsible for initiating, maintaining, and
supervising all safety precautions and programs in connection with the Work. It shall
take all necessary precautions for the safety of, and shall provide the necessary
protection to prevent damage, injury, or loss to, the following:

1) All employees on the Work and all other persons who may be affected thereby;

2) All the Work and all equipment and material to be incorporated therein, whether
in storage on or off the Site; and

3) Other property at the Site or adjacent thereto, including trees, shrubs, lawns,
walks, pavements, roadways, structures, and utilities, except as designated for
relocation, removal, or replacement as part of the Work.

B) Immediate action shall be taken after an accident to correct the work methods and
conditions that are the apparent cause of the accident.

C)  The Design-Builder’s duties and responsibilities for the safety and protection of the
Work shall continue until Physical Completion occurs. The Design-Builder shall
coordinate its Work with the Authority’s safety staff.

D)  The Design-Builder shall comply with the following:

1)  Conduct the Work with due regard for the protection of public and private
property and the health, welfare, mobility, safety, and convenience of the public,
particularly with regard to disabled persons and pedestrians;

2)  When the Work involves use of public ways, provide necessary flaggers and
traffic control devices and install and maintain means of reasonable access to all
fire hydrants, service stations, warchouses, stores, houses, garages, and other
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property. Private residential driveways shall be closed only within the specified
constraints and requirements for notice contained in the Contract Documents;

3)  Allow the public’s travel over any public highway, street, or sidewalk without
obstruction or interference except as specified in the Contract Documents. Do
not obstruct drainage in roads or natural or constructed drainage ways;

4) Comply with all instructions received from the Authority or local authorities
regarding protection of public and private property and the health, welfare,
mobility, public safety, and convenience of the public;

5)  Provide reasonable access to the Work area at all times for emergency traffic,
such as police, fire, and ambulance units; and

6) Give notice and describe upcoming construction to agencies, owners, tenants,
and residents in accordance with the Contract Documents.

DB 107-7.3 Emergencies and Accident Reporting

In emergencies affecting the safety of persons or the Work or property at the Site or adjacent thereto, the
Design-Builder, without special instruction or authorization from the Authority, is obligated to act at its
discretion to prevent threatened damage, injury, or loss. The Design-Builder shall give the Authority
prompt written notice of any significant changes in the Work or deviations from the Contract Documents
caused thereby.

The Design-Builder shall immediately notify the Authority verbally of any accident or incident that
results in the death of a worker, motorist or pedestrian. The Design-Builder shall notify the Authority in
writing within 24 hours, with the details relative to any accident or incident occurring within the Project
Limits or directly related to construction activity or involving any worker employed on the Contract or
delivering materials, equipment or supplies to the Contract, if:

e  The accident or incident (1) results in the death of a worker, or (2) requires that a worker is
hospitalized overnight for treatment of the injury, or (3) results in 3 or more personal
injuries; or

e  The accident or incident involved a utility (overhead or underground); or

e The accident or incident involved a motorist or pedestrian; or

e The incident was a near miss; or

e  The accident otherwise meets the notification requirements of OSHA.

The Authority’s Project Manager will provide the Design-Builder with a copy of the Authority’s accident
report for any accident occurring within the Project Limits or involving the Design-Builder’s personnel,
equipment or operations.

Any action by the Design-Builder that presents a potentially imminent danger of injury to the public, a

worker, or the inspection staff or others may be halted immediately by the Authority’s Project Manager,
and additional operations may also be stopped as a result of such action, in accordance with DB §105-1.
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The Design-Builder’s personnel shall have local emergency numbers readily available at all times. These
numbers shall include local utility, police/fire and medical assistance. In the event of an emergency, the
Design-Builder shall evacuate all employees and endangered persons from the immediate vicinity to the
best of the Design-Builder’s ability.

DB 107-7.4 Design-Builder’s Safety Obligations

The Design-Builder shall perform all actions necessary for safety and be solely and completely
responsible for conditions on the Site, including safety of all persons and property on the Site for the
duration of the Contract. This requirement shall apply continuously for the duration of the Contract and
shall not be limited to normal business hours or other time constraints or be reduced or diminished in any
way because the Design-Builder is not given sole possession of the Site. The Design-Builder is fully
responsible for the safety of workers engaged upon the Project and all other persons working at or visiting
the Site and the protection of the public in the vicinity.

DB 107-7.5 Design-Builder’s Safety Plan
The Design-Builder shall submit a written Project-specific Safety Plan which documents the Design-
Builder's safety policy and which identifies and addresses specific health and safety concerns to be
encountered on the Project to the Authority for review and approval. Before the Work begins, and
periodically throughout the Project, the Design-Builder's Project supervision staff shall meet with the
Authority’s Project Manager to review and discuss the status of safety issues on the Project. An
appropriate notice shall be posted at the job Site that the Project’s Safety Plan is available for examination
by any worker employed on the Project.
The Design-Builder shall implement, review, and update the Safety Plan and introduce a program for
assuring that the Safety Plan is followed at all times. The Design-Builder shall coordinate with all
authorities and relevant entities as necessary to ensure compliance with the Safety Plan.
The Authority will monitor and audit the Design-Builder’s safety performance.
The Design-Builder’s Safety Plan shall provide for the following:

A)  Planning, management, and design to avoid hazards;

B)  Detection of potential hazards;

C)  Timely correction of hazards;

D)  Dedication to the protection of the public and the workers;

E)  Active participation of all persons involved with the Contract;

F)  Dedicated safety staff;

G)  Liaison with the Authority’s safety monitoring staff; and

H)  Safety training and safety meetings.

The Design-Builder shall ensure that all its employees and those of the Subcontractors of any tier
(including labor-only) are under an obligation at all times to fully conform to the provisions of the Safety
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Plan. In the event that the Design-Builder’s employees or its Subcontractors fail to conform to the
provisions of the Safety Plan, the Design-Builder shall take appropriate disciplinary measures. Such
measures shall include suspension, removal of offending employees from the Site, and dismissal. The
obligations and requirements of this DB §107-7 shall be included in the terms and conditions of
employment of all employees of the Design-Builder and all Subcontractors of any tier, including labor-
only Subcontractors.

DB 107-7.6 Content of the Safety Plan

The Safety Plan shall be comprehensive and include all required actions, activities, rules, and mitigation
relative to the safety of the Work. An appropriate notice shall be posted on the Project Site that the
Project Safety and Health Plan is available for examination by any worker employed on the Project. The
Safety Plan shall include the following items:

A)  Policy statement indicating the Design-Builder’s commitment to safety, stating goals
for OSHA recordable and lost-time incidence rates;

B) Identification of Authority’s and Design-Builder safety officers, including
responsibility definitions, an organization chart, reporting procedures, safety inspection
procedures, and audit programs;

C)  References to all applicable Governmental Rules;

D)  Anemployee safety education and training plan for required training for all workers,
including a separate program and Hazardous Materials communications Plan for
workers involved with Hazardous Materials remediation, required toolbox meetings,
and required posting of information, Hazard Communication Training (29 CFR
Section 1926.59), Safety Training and Education (29 CFR Section 1926.21), and other
training required by 29 CFR Section 1926;

E)  Procedures to address Project health and safety concerns, including housekeeping,
material handling and storage, personal protective equipment, wall and floor openings,
scaffolds, ladders, welding, flame cutting, electrical equipment, lock-out or tag-out,
motor vehicles, heavy equipment, small tools, concrete forms, steel erection, cranes and
hoisting, work platforms, fire prevention and protection, sanitation, confined space
entry, blasting and explosives, identification of restricted areas and measures to
barricade, fence, cover and otherwise prevent access to such areas, fall protection,
working over water, electrical safety, drilling, lifting, and other items;

F)  Industrial hygiene, including respiratory protection, noise, Hazardous Materials, MSDS,
and lists of hazardous chemicals present;

G)  Fire protection and prevention (including provisions prohibiting the storage of any
flammable materials beneath, or within the proximity of any structure, at any time);

H)  Emergency and rescue procedures, including detailed procedures for all types of
emergencies, such as medical, fire, chemical spill, property damage, bomb threat,

severe weather, flooding, explosion, and earthquakes;

)] Incident investigation, reporting, and record keeping;
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1)} Policy for substance abuse;
K)  Security provisions;

L)  Safety requirements and procedures for surveyors and engineering personnel
conducting Site investigations and Verification Sampling and Testing;

M)  Procedures for compelling worker compliance with health and safety requirements; and

N)  Procedures to address distraught, emotionally disturbed persons and/or homeless
persons.

The Safety Plan shall contain a list of the detailed safety procedures to be followed. Safety procedures
shall be prepared separately for individual activities and these detailed procedures shall be appendices to
the Safety Plan.

Certain of these items may be submitted in the format of the Design-Builder’s health and safety program,
with the Project’s Safety Plan limited to Project-specific issues.

The Design-Builder shall be responsible for ensuring that each Subcontractor employed on the Project
complies with the requirements of this DB §107-7.6. The Design-Builder shall provide to the Authority a
Safety Plan covering all Work to be done by a specific Subcontractor prior to that Subcontractor starting
Work. As an alternative, the Design-Builder may provide a certification that all activities performed by,
and workers employed by, Subcontractors will be subject to the Design-Builder's Safety Plan.
Submission of the required Safety Plan by the Design-Builder and its acceptance by the Authority shall
not be construed to imply approval of any particular method or sequence for addressing health and safety
concerns or to relieve the Design-Builder from the responsibility to adequately protect the health and
safety of all workers involved in the Project as well as any members of the public who are affected by the
Project.

In accordance with the New York State Labor Law §220-h, all laborers, workers, and mechanics shall be
certified prior to performing any work on the Contract as having successfully completed a course in
construction safety and health approved by the US Department of Labor's Occupational Safety and Health
Administration (OSHA) that is at least 10 hours in duration. The Design-Builder shall attach proof of
completion to first certified payroll for initial workers, and to subsequent payrolls for new or additional
workers. The Design-Builder shall clearly indicate on subsequent payrolls any workers not previously
employed on that Contract. If no proof of completion has been submitted for a worker listed on a
certified payroll, the Authority’s Project Manager will alert the Design-Builder to this fact. If the Design-
Builder cannot provide proof of completion and the worker continues to work, the Authority will notify
the Design-Builder in writing with a copy to the NYSDOL by e-mail at PW Ask@]labor.state.ny.us.

DB 107-7.7 Submittal of the Safety Plan

Prior to the start of any field Work or construction, the Design-Builder shall submit its Safety Plan to the
Authority’s Project Manager for written acceptance, based on the Design-Builder’s Safety Plan
information contained in its Proposal along with the incorporated comments of the Authority’s Project
Manager and any other required updating. The Safety Plan shall be a controlled document to be issued by
the Design-Builder to, at least, the following persons:

A)  The Authority’s Project Manager;
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B) The CCE;

C)  The Authority’s safety monitoring coordinator;

D)  The Design-Builder’s Project Manager;

E)  The Design-Builder’s safety manager;

F)  Subcontractors of any tier, including labor-only Subcontractors; and
G)  The Design-Builder’s Quality Manager.

Other controlled copies shall be distributed as determined by the Design-Builder and the Authority’s
Project Manager. Uncontrolled copies shall be issued as considered necessary by the Design-Builder.

The Design-Builder shall maintain a traceable record of the issuance of the controlled copies including
numbering and acknowledgement of receipt. Revisions of the Safety Plan shall be issued to all recipients
of the controlled copies and managed in the same way as the controlled copies.

DB 107-7.8 Revisions to the Safety Plan and Procedures

The Authority’s Project Manager may require a revision to the Safety Plan or any safety procedure in
order to ensure compliance with the Contract. The Design-Builder shall, following discussion with the
Authority’s Project Manager, issue such revision within 30 days of receipt of the instruction. A revision
shall include an addition, omission, or revision, as applicable.

The Design-Builder shall review the Safety Plan and any safety procedure in order to revise it in
accordance with activities and experiences on the Site. Such revision, from time to time, shall enhance
the standards of safety being implemented on the Site. At the very least, procedures shall be reviewed
and new procedures issued whenever the character or extent of any activity is changed or a new activity
of a different nature is introduced which necessitates such revision.

In addition to such revision, the Design-Builder shall make a formal review of the Safety Plan once every
12 months on or near the anniversary of NTP. Such formal review shall consider all matters pertaining to
safety planning and implementation, including accident reports, inspections, audits, suggestions from
meetings, and other sources, such as, the Authority’s Project Manager and hazard analysis reviews.
Within seven days of finishing this review, the Design-Builder shall issue a review report to the
Authority’s Project Manager, giving the conclusions of the review and identifying the revisions to be
made to the Safety Plan.

Within 30 days of the issue of the review report, the Design-Builder shall issue a revised Safety Plan for
review and written Approval by the Authority’s Project Manager.

DB 107-7.9 Compliance with Laws and Regulations

The Safety Plan and its implementation shall comply in all respects with all applicable federal, State, and
local laws, regulations, and Governmental Rules.
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DB 107-7.10 The Design-Builder’s Safety Organization

The Design-Builder shall designate a member of its board of directors, if it is a corporation or a joint
venture, or a principal of its organization who shall be responsible and directly accountable to the
Authority in all matters concerning safety. The Design-Builder shall also require the Design-Builder’s
Project Manager to be responsible and directly accountable to this designated safety board member or
principal in all matters concerning construction safety.

The Design-Builder shall appoint, within 30 days of NTP, a Safety Manager whose Project duties shall be
solely connected with the safety aspects of the Project and who shall report directly to the designated
safety board member or principal. Such an appointment shall be subject to written acceptance by the
Authority’s Project Manager. The Safety Manager shall be suitably qualified and experienced as
identified in DB §108-3.1. The Safety Manager shall implement, maintain, and monitor compliance with
the Safety Plan and all safety procedures, and be based full-time at the Site.

The Design-Builder shall provide and maintain an organizational structure that shall ensure the effective
control of the Project’s safety assurance tasks by the Design-Builder’s safety staff. Such staff shall be
engaged solely in safety assurance. Responsibilities and task subdivision shall be clearly identified in the
Safety Plan, and shall show direct lines of communication and reporting between the Design-Builder’s
Safety Manager and the designated safety board member or principal and between the Design-Builder’s
Safety Manager and the Design-Builder’s Project Manager.

The Design-Builder shall not remove the appointed safety manager without the prior written consent of
the Authority’s Project Manager. The Design-Builder shall nominate any replacement at the same time
consent is sought.

If the Safety Manager is removed under DB §102-3, a suitably qualified and immediately available
replacement shall be proposed to the Authority’s Project Manager within 14 days of receipt of the notice
requiring the removal.

The Design-Builder shall provide adequate numbers of supporting staff for the Safety Manager, including
a deputy to act in his/her absence.

The Design-Builder shall not commence any Work on the Site until the Safety Manager has been
appointed and accepted by the Authority’s Project Manager and has commenced duties on the Site.

The Design-Builder shall ensure that all Subcontractors of any tier whatsoever, including labor-only
Subcontractors, shall provide adequate safety staff.

Each Subcontractor of every tier, including labor-only Subcontractors, shall have a safety supervisor who
shall have appropriate experience and training. Each Subcontractor safety supervisor shall be responsible
for implementing and maintaining its respective safety plan. Subcontractor safety supervisors shall
devote a substantial amount of their time to such duties. All Subcontractor safety plans shall at all times
conform to the Design-Builder’s Safety Plan.

Breaches of the Design-Builder’s Safety Plan or other conduct prejudicial to safety may be cause for the
Authority’s Project Manager to require the removal of any employee, including the Design-Builder’s
Project Manager or safety manager, from the Site.
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The Design-Builder shall give authority to the Safety Manager and safety staff to issue stop orders that
instruct employees of the Design-Builder and its Subcontractors of any tier, including labor-only
Subcontractors, to cease operations and take urgent and appropriate action to make the Site safe and
prevent unsafe working practices or other infringements of the Safety Plan or breach of any
Governmental Rules.

The Design-Builder shall require its Safety Manager to verify by Inspection that the requirements of this
DB §107-7 and the Design-Builder’s Safety Plan and safety procedures are being strictly complied with.
In the event of any non-compliance, the Safety Manager shall forthwith issue an instruction to stop Work
until the non-compliance is rectified. If the Design-Builder considers the non-compliance to be of a
minor nature, implementation may be delayed 24 hours, with the Authority’s consent. If the Authority’s
Project Manager states that such delay is acceptable, the Design-Builder may suspend implementing the
instruction for 24 hours and resume working. During the 24-hour period, the Design-Builder shall rectify
the non-compliance.

No Work shall be performed on Site unless the Design-Builder’s Safety Manager or designated deputy is
on Site. Subcontractors shall not perform work at the Site unless the specified safety supervisors are on
the Site.

The Design-Builder shall provide sufficient licensed EMTs to provide adequate emergency medical care
to personnel working on the Site. The Design-Builder shall also provide appropriate medical treatment
facilities and an appropriate emergency response vehicle to meet the needs of the Project.

DB 107-7.11 Safety Considerations in Design

The Design-Builder shall identify and analyze the hazards and risks associated with the Work, including
during construction and its ultimate use, and shall design the Work so as to eliminate, mitigate, or control
such hazards.

DB 107-7.12 Health and Safety Inspections

The Design-Builder shall notify the Authority’s Project Manager of any Inspections to be conducted on
the Project by USDOL, OSHA, NYSDOL, or other health and safety agencies, and of any resulting
closing conference, and provide the Authority’s Project Manager with the opportunity to be present at
such Inspections and closing conference. The Design-Builder shall notify the Authority in writing of the
results of any health and safety Inspections conducted on the Project by representatives of USDOL
OSHA, NYSDOL, or other health and safety agencies, within one work day of the completion of the
closing conference resulting from such Inspections. If any citations are issued for alleged violations of 29
CFR Section 1926, a copy shall be provided to the Authority’s Project Manager within one work day of
their receipt by the Design-Builder, and a copy of the final disposition of such citations shall also be
provided to the Authority’s Project Manager within one work day of their receipt by the Design-Builder.
In addition, the Design-Builder shall notify the Authority in writing within 24 hours of the details relative
to any accident or incident occurring at the Site involving any worker employed under the Contract or
delivering material, equipment, or supplies to the Project, provided that the following criteria are met:

A)  The accident or incident occurs within the confines of the Project; and

B)  The accident or incident results in the death of the worker, or requires that the worker is
hospitalized overnight for treatment of the injury; or
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C)  The accident otherwise meets the notification requirements of OSHA.
DB 107-7.13 Reports

The Design-Builder shall submit a safety report in form acceptable to the Authority with each monthly
progress report (DB §108-1.3).

DB 107-7.14 Drilling and Blasting

A Project meeting relative to the method, manner, and procedure of blasting operations shall be held at
the Site with the Authority’s Project Manager, the Design-Builder, the Project’s blasting contractor or
Subcontractor, and representatives of all interested agencies including a Department engineering
geologist, at least 10 days prior to the commencement of drilling and blasting operations.

Whenever explosives are used, they shall be of such character and strength and in such amounts as are
permitted by the State and local laws and ordinances and all respective agencies having jurisdiction over
them. The right is reserved for the Authority’s Project Manager and those agencies to specify the
maximum size of the charges.

Blasting shall be done only at such time as the Authority’s Project Manager and those agencies shall
approve and under such restrictions as they may impose.

If a blast causes injury, damage to property, adverse effects upon traffic, or causes gases to migrate and/or
accumulate in a potentially harmful manner, all blasting operations shall cease pending review of the
procedures. The review will be conducted by the Authority’s Project Manager in conjunction with an
Engineering Geologist to ensure that proper procedures and practices were used to determine if the
approved procedures need to be revised. Should the findings of the review indicate the injury, damage,
traffic delay, or migration/accumulation of gases was attributed to improper blasting operations, the
blaster of record may be removed at the Authority’s option.

The Design-Builder shall employ only experienced supervisors and workers in the handling, loading, and
firing of the explosives. The Design-Builder shall meet all the requirements of 12 NYCRR 23 and 12
NYCRR 39 and 29 CFR Section 1926, and Design-Builder’s attention also is directed to the requirements
of Industrial Code Rule 39 of NYSDOL’s Board of Standards and Appeals, the applicable sections of the
New York State Labor Law (including Section 452 through 460), which, together with the conditions
indicated herein, shall provide for the possession, handling, use, storage, and transportation of all
explosives used at the Site.

See also Part 3, Section 3- Environmental Compliance and Part 3, Section 10 — Geotechnics.
DB 107-7.15 Explosives in Demolition

Demolition Work shall not be performed by the use of explosives unless approved by the Authority’s
Project Manager.
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DB 107-7.16 Excavation or Blasting Near Combustible Gas Pipes

A)  No Person shall discharge explosives in the ground, nor shall any person other than a
State, county, city, town, or village employee regularly engaged in the maintenance and
repair thereof excavate in any then existing street, highway, or public place, unless
notice thereof in writing shall have been given at least 72 hours in advance to the
Person, corporation, or municipality engaged in the distribution of gas, electricity,
steam, or water, or the provision of telephone or telegraph service in such territory. The
person having direction or control of such Work shall give such notice and, further,
he/she shall ascertain whether there is, within - in such street, highway or public
place, or in the case of a proposed discharge of explosives, within a radius of
of such discharge, any pipe of any other Person, corporation, or municipality conveying
combustible gas, and if there be any such pipe he/she shall also give such notice to any
such other Person, corporation, or municipality. Notwithstanding the foregoing, in any
emergency involving danger to life, health, or property, it shall be lawful to excavate
without using explosives if the notices prescribed herein are given as soon as
reasonably possible, and to discharge explosives to protect a Person or Persons from an
immediate and substantial danger of death or serious personal injury if such notices are
given before any such discharge is undertaken. Any such Work shall be performed in
such manner as to avoid damage to any utility facilities.

B) If, in the course of any such excavation, blasting, or other Work, damage or the
potential thereof is occasioned to any utility facility used in the transmission or
distribution of gas, electricity, water, steam, telephone, or telegraph, whether by direct
contact, undermining of soil or other support thereof, or otherwise, the Person having
direction or control of such Work shall promptly take all reasonable measures necessary
to protect individuals and the public from loss or the potential thercof and shall
immediately notify the utility owner of such damage or potential damage to its
facilities. Neglect on the part of the Person having direction or control of such Work
and responsible for any damage or potential damage to such facilities (1) to take such
safety precautionary measures as are necessary or reasonably required promptly or (2)
to immediately notify the affected utility owner of damage or potential damage to its
facilities, occasioned by such Person or under its direction or control, shall be a
violation of this DB §107-16. Nothing herein contained shall preclude or prevent
recovery of monetary damages by the affected utility owner or by any other Person
suffering damage from the disruption of utility services occasioned by excavation,
blasting, or other Work in the vicinity thereof.

C)  Pursuant to the Laws of New York, Chapter 957, the New York State Public Service
Commissioner has the power, through Inspectors or duly authorized employees of
his/her department, to examine and inspect excavation and demolition methods used by
any Person within - in any direction of an underground pipeline used for
conveying natural gas and to order compliance with the standards for excavation and
demolition near underground gas pipelines contained in regulations issued or applied
pursuant to Section 119-b of the New York State Public Service Law and 16 NYCRR
753.

The Design-Builder shall provide the New York State Public Service Commission’s Inspector access to
the Project.
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DB 107-7.17 Guarding and Protection

The Design-Builder shall be responsible for guarding and protecting open and unattended excavations and
other potentially hazardous locations in and adjacent to areas lawfully frequented by any person. Such
guarding and protection shall consist of any one, or a combination of, the following:

A) A substantial fence or barricade, not less than - in height and mounted on
satisfactory supports spaced at intervals of not more tha . Warning signs
reading “DANGER-KEEP OUT” shall be mounted on the fence or barricade, as
required by the Authority’s Project Manager, at no more than 100 foot intervals. The
signs shall be a minimum of 24 inches wide by 16 inches high. The lower portion of
the sign shall be white and shall bear the words “KEEP OUT” in 5 inch black letters.
The upper portion shall be predominantly red with 5 inch white lettering spelling out
the word “DANGER.” The lettering shall be enclosed by an approximately elliptical,
white ring and the entire sign bordered in black. All barricades and warning signs shall
be furnished, erected, relocated, maintained, and removed as required.

B) A _ extension of the trench sheeting above the ground surface
adjacent to the excavation.

C) A substantial covering over an excavation. Where it is possible that vehicles will move
over such covering, the covering shall be of sufficient strength to withstand the loading.

DB 107-7.18 Emergency Call-Out List

The Design-Builder shall provide the Authority, at the time of the site mobilization meeting, with a list
(“Call Out List”) of a minimum of four responsible personnel, available on a 24-hour basis, for call out if
conditions arise that require the Design-Builder's attention at the Site. In addition to providing on and off
hours phone numbers, all persons on the Call Out List shall be equipped with telephone call activated
paging devices which display the call back number, or other approved paging devices. Any person on the
Call Out List shall have the authority to promptly call out personnel and resources necessary to respond to
an emergency and protect the public. The Call Out List shall also include field office and main office
telephone numbers and be updated as changes occur.

DB 107-7.19 Equipment Involving Radioactive Materials

The use of equipment involving radioactive materials, including, nuclear density gauges, shall adhere to
all applicable regulations, including US Nuclear Regulatory Commission regulations, related USDOT
regulations concerning transportation of radioactive material, and 12 NYCRR 38. As a part of the Safety
Plan, the Design-Builder shall include in its submittal to the Authority’s Project Manager a section
regarding radiation safety if such equipment will be used on the Project. The Safety Plan shall address in
detail transportation and storage of the equipment and operating and emergency procedures. It shall
provide the name and address of the Design-Builder's radiation safety officer. A copy of the owner’s
license to possess the radiation source, issued by NYSDOL shall also be provided. All operators of the
equipment shall be certified by a gauge manufacturer as to having completed training on the safe use of
the equipment. A copy of the certification shall be provided to the Authority’s Project Manager for each
operator prior to their Work on the Project.
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DB 107-8.2 Site Security Plan

DB 107-9 ENVIRONMENTAL AND CULTURAL RESOURCES

Before construction, the Authority shall obtain the Environmental Resource and Cultural Resource
approvals for the Project area included in the Contract Documents. Special Environmental Resource and
Cultural Resource requirements developed to protect resources shall be described in the Contract
Documents. The Design-Builder shall abide by all Environmental and Cultural Resource management
requirements. The Authority’s Project Manager and environmental staff are available to assist the
Design-Builder in the area of Environmental Resource and Cultural Resource management.

DB 107-9.1 Environmental and Cultural Resource Discoveries

If the Design-Builder encounters an Environmental Resource or Cultural Resource that is not included in
the Contract Documents, the Design-Builder shall terminate all further operation in the immediate area
until the Authority’s Project Manager determines that appropriate environmental staff of the Authority
and regulatory authorities have had the opportunity to review the location and complete appropriate
mitigation actions. This termination shall not preclude continuation of the Work in other areas.

DB 107-9.2 Responsibility for Damage to Environmental and Cultural Resources

The Design-Builder shall repair, at its expense, all damage to Environmental Resources or Cultural
Resources caused by failure to abide by requirements included in the Contract Documents to protect
resources identified during the Environmental Resources and Cultural Resources evaluation. The extent
of such an action shall be determined in coordination with the Design-Builder, Authority’s
representatives, and the regulatory authorities with management jurisdiction over the subject resources.

The Design-Builder shall be responsible for time and cost impacts of any delays resulting from the
Design-Builder’s non-compliance with Governmental Rules or other Contract requirements related to
Environmental Resources and Cultural Resources issues.

DB 107-9.3 The Design-Builder’s Responsibility for Environmental and Cultural Resources
Approval

Before beginning soil-disturbing activities at areas such as camp sites, plant sites, crusher sites, stockpile
sites, equipment yards, borrow pits, and surfacing pits, as well as for any construction area obtained by
the Design-Builder that is not included in the Contract Documents, the Design-Builder shall employ a
qualified environmental scientist and Cultural Resource professional to conduct an Environmental
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Resources and Cultural Resources study. The environmental scientist and Cultural Resource professional
must have appropriate resource study permits and meet the professional qualifications established by
regulatory authorities to conduct the required studies. The documentation prepared must meet the
standards of the Authority and regulatory authorities. The documentation must also meet the standards of
State, tribal, or federal land managing agencies if the proposed activity is located on land under their
jurisdiction. The studies are required regardless of land ownership, and they must be in conformance with
the requirements included in NEPA and the National Historic Preservation Act.

The Cultural Resources review must meet standards established by the State Historic Preservation Officer
(the Commissioner of Parks, Recreation and Historic Preservation) and, if applicable, the appropriate
land-managing agency. A State, tribal, or federal agency with jurisdiction over the property may also
establish other Environmental Resources and Cultural Resources study requirements. The documentation
prepared for the Environmental Resources and Cultural Resources studies shall be submitted to the
Authority’s Project Manager and, if required, to other regulatory authorities with jurisdiction over the
land or resources that are present. Copies shall also be submitted to the Authority’s appropriate
environmental staff. The Authority’s environmental staff shall submit the Cultural Resources studies to
SHPO (the New York State Office of Parks, Recreation and Historic Preservation). The Design-Builder
shall complete any other coordination required by Environmental Requirements. The Authority’s Project
Manager shall notify the Design-Builder when Cultural Resources approval from the Authority’s
environmental staff and SHPO has been obtained. The coordination may take 30 days from the date it is
delivered to the Authority’s environmental staff.

The Authority shall be responsible for any costs and expenses due to critical path delays directly
attributable to discovery of Environmental Resources or Cultural Resources that are not identified in the
RFP or the Contract Documents. The Design-Builder is responsible for all costs and expenses, including
costs and expenses due to critical path delays, for all Environmental Resources or Cultural Resources that
are identified in the RFP or the Contract Documents.

Approval of the State, tribal, or federal land-managing agency, if applicable, and coordination with
regulatory authorities and the State Historic Preservation Officer must be completed before the Design-
Builder initiates any soil-disturbing activities at the locations subject to this requirement. In addition, the
Design-Builder shall abide by all Environmental Resource and Cultural Resource requirements for
protection of resources identified during the Environmental Resources and Cultural Resources studies.

A)  Previously completed Environmental Resources and Cultural Resources investigations.
Environmental Resources and Cultural Resources investigations previously completed
by others for the same location to be used by the Design-Builder can be used for the
Environmental Resources and Cultural Resources requirements described in this DB
§107-9.3 so long as those previously completed investigations meet the standards
identified here. The Design-Builder shall obtain copies of the Environmental Resources
and Cultural Resources documentation and submit them to the Authority’s Project
Manager and, if required to do so, to other regulatory authorities with jurisdiction over
the land or resources that are present. Copies shall also be submitted to the appropriate
environmental staff of the Authority. The Authority’s environmental staff and the
Authority’s Project Manager shall determine if the documentation meets the standards
identified in this DB §107-9.3 and is acceptable. If the previously completed studies do
not meet the Referenced Standards, then new Environmental Resources and Cultural
Resources studies must be completed.
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B)  Parking Equipment in Highway ROW. Environmental Resources and Cultural
Resources inventories may not be completed by the Authority for some projects when
construction is confined to the existing paved surface of the road. In these situations, as
shall be noted in the Contract Documents, and the Design-Builder shall identify all
locations along the Project corridor where equipment shall be parked during
construction. The Environmental Resources and Cultural Resources requirements of
this DB §107-9.3 must be completed by the Design-Builder if any of the designated
locations are in areas where previously undisturbed soils are present.

See also Part 3, Section 3 — Environmental Compliance for a discussion of the Design-Builder’s role in
environmental compliance and monitoring.

DB 107-10 SOIL EROSION

The Design-Builder shall schedule and conduct its Work to minimize soil erosion and to minimize silting
and muddying of streams, rivers, irrigation systems, impoundments (lakes and reservoirs), and lands
adjacent to or affected by the Work. Construction of drainage facilities and performance of other Work
which will contribute to the control of erosion and sedimentation shall be carried out in conjunction with
earthwork operations or as soon thereafter as practicable. The area of bare soil exposed at any one time
by construction operations shall be kept to a minimum. Prior to the start of the applicable construction,
the Design-Builder shall submit to the Authority’s Project Manager for acceptance schedules for
accomplishment of temporary and permanent erosion control Work as are applicable for clearing and
grubbing, grading, bridges and other structures at watercourses, construction, and paving. In addition, it
shall also submit for acceptance at the same time its proposed method of erosion control on haul roads
and borrow pits and its plan for disposal of surplus excavated material. No Work shall be started until the
erosion control schedules and methods of operation have been accepted by the Authority’s Project
Manager. If conditions change during construction, the Design-Builder may be required to submit a
revised schedule for acceptance as directed by the Authority’s Project Manager. Whenever the Design-
Builder’s operations, carried out in accordance with the accepted erosion control schedule, result in a
situation where appropriate temporary erosion control measures are not shown on the Design Plans, the
Design-Builder shall conduct the Work in accordance with the provisions in item 209 of Part 8 - Special
Specifications. In carrying out the control measures under this DB §107-10, the Design-Builder will be
guided by, but not limited to, the following controls:

A)  Erosion and Sediment Control of borrow areas, spoil areas and construction roads shall
be conducted both during and after completion of the work, to minimize soil erosion
and not cause or contribute to a violation of water quality standards and prevent
sedimentation on lands adjacent to or affected by the work. The Design-Builder shall
submit grading Plans for all borrow pits or areas or spoil or waste areas to the
Authority’s Project Manager for acceptance prior to the start of Work on, or the use of,
such areas. The grading Plans shall indicate the sequence of operations, temporary
slopes, and other factors which may have an influence on erosion control;

B)  When Work areas, borrow areas, spoil areas or gravel pits are located in or adjacent to
waterways or impoundments, such areas shall be separated from the rest of the
waterway or impoundment by a dike or other barrier to prevent sediment from entering
a flowing waterway or impoundment. Care shall be taken during the construction and
removal of such barriers so as not to cause turbidity or sedimentation; and
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C)  Water from aggregate washing or other operations containing sediment shall be treated
by filtration, settling basin, or other means sufficient to reduce the turbidity or
sedimentation of receiving waterways, turbid wash or pump discharges shall not be
allowed to enter waterways or impoundments.

No payment will be made for any labor, material, or equipment needed for soil erosion abatement as
described above.

When it becomes necessary, the Authority’s Project Manager will inform the Design-Builder of
unsatisfactory construction procedures and operations insofar as erosion control is concerned. If the
unsatisfactory construction procedures and operations are not corrected promptly, the Authority’s Project
Manager may suspend the performance of any or all of other construction until the unsatisfactory
condition has been corrected.

DB 107-11 WATER QUALITY
DB 107-11.1 General Water Quality Requirements

The Authority shall apply for and obtain any and all permits required for construction involving waters of
the US as defined by the US Army Corps of Engineers. It shall be assumed that construction affecting a
live stream shall require a permit from the US Army Corps of Engineers. All construction activities
occurring within regulated waters of the US shall be completed in full compliance with the permit
obtained for said construction, and the Design-Builder shall be fully liable for all consequences arising as
a result of the Design-Builder’s failure to comply with all requirements and conditions of the permit.

All Work in the vicinity of live streams, water impoundments, wetlands, or irrigation supplies shall be
completed in such a manner as to minimize vegetation removal, soil disturbance, and erosion. Crossing
of live streams with heavy equipment shall be minimized, as determined by the Authority’s Project
Manager. Therefore, temporary bridges or other structures shall be used wherever an appreciable number
of waterway crossings are necessary. Unless otherwise accepted in writing by the Authority’s Project
Manager, mechanized equipment shall not be operated in live waterways.

All waterways shall be cleared as soon as practicable of falsework, piling, debris, or other obstructions
placed during construction operations and which are not a part of the finished Work.

Ditches which are filled, or partly inoperative, shall be cleaned and made operative before the Design-
Builder stops Work for any day, and shall be maintained in a condition satisfactory to the Authority’s
Project Manager for the duration of the Contract.

Equipment refueling and maintenance and concrete dumping in the vicinity of water courses is strictly
prohibited. These activities shall be performed in proper containment areas. Pollutants such as fuels,
lubricants, bitumens, raw sewage, and other harmful materials shall not be discharged into or near
waterways and impoundments or into natural or manmade channels leading to them.

The Design-Builder is responsible for compliance with applicable Clean Water Act permits and
regulations, all applicable regulations of fish and wildlife agencies, and statutes relating to the prevention
and abatement of pollution.

No payment will be made for any labor, material, or equipment needed for water pollution abatement as
described above.
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When it becomes necessary, the Authority’s Project Manager will inform the Design-Builder of
unsatisfactory construction procedures and operations insofar as water pollution abatement is concerned.
If the unsatisfactory construction procedures and operations are not corrected promptly, the Authority’s
Project Manager may suspend the performance of any or all of other construction until the unsatisfactory
condition has been corrected.

DB 107-11.2 Protection of Streams, Lakes, and Reservoirs and the NPDES

The Design-Builder shall be responsible for obtaining and complying with the requirements of NPDES
and SPDES permits. In carrying out Work along or adjacent to live streams, the Design-Builder shall
comply with the regulations and requirements of the relevant regulatory authorities as set forth in the
Plans, Part 3, Section 3 — Environmental Compliance and Part 3, Section 23 — Drainage and Stormwater.

DB 107-12 AIR QUALITY AND DUST ABATEMENT

The Design-Builder shall schedule and conduct activities to minimize impacts to air quality and to
prevent hazardous or objectionable air quality conditions within the Project Limits and in areas adjacent
to or affected by the Work. The Authority’s Project Manager will suspend the performance of any
construction activity that creates hazardous or objectionable air quality conditions until the unsatisfactory
condition has been corrected.

A)  Dust
The Design-Builder shall apply pro-active measures to prevent discharge of dust into
the atmosphere that unreasonably interferes with the comfortable enjoyment of life and
property or is harmful to plants or animals.

B) Burning
Any material generated by any activity for the development, modification, and
construction of any transportation facility shall not be burned on the Project Site. This
shall include products of land clearing and demolition.

C)  Prevention
The Design-Builder shall employ appropriate protection techniques and/or systems to
prevent hazardous or objectionable air quality conditions, particularly when conducting
drilling, cutting, grinding, abrasive blasting, or similar operations that impact air
quality.

DB 107-13 NOISE ABATEMENT

In urban or populated rural areas where quiet conditions normally prevail, no equipment that emits noise
above 70 DBA measured at an offset distance of 50 feet, if the work is on land, and at the nearest point of
the shoreline, if the work is in the water, shall be operated during nighttime hours unless such Work is
otherwise specified in the Contract Documents. The Authority’s Project Manager may authorize
nighttime Work under special circumstances or emergency conditions.

DB 107-14 CONSTRUCTION AND DEMOLITION DEBRIS

The New York State Department of Environmental Conservation regulates solid waste management
facilities under 6 NYCRR 360-1. Its various subparts define solid waste, including construction and
demolition debris, and regulate the disposal of those wastes.
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In accordance with 6 NYCRR 360-7, the disposal of the below specified construction and demolition
wastes in landfills outside of Nassau and Suffolk Counties is exempt from regulation under 6 NYCRR
360-1. If operation are undertaken only between the hours of sunrise and sunset, and no fee or other form
of consideration is required for the privilege of using the facility for disposal purposes, the following are
exempt from regulation:

A) A site at which only recognizable uncontaminated concrete, asphalt pavement, brick,
soil, or stone is placed; or

B) A landfill for the disposal of trees, stumps, wood chips, and yard waste when the
generation and disposal of such waste occur on properties under the same ownership
and control.

The wastes listed above are considered to be uncontaminated when they have not come in contact with a
Hazardous Waste, industrial waste, or petroleum product through a spill or other occurrence. Wastes may
be presumed uncontaminated absent records, existing data, or knowledge or observation to the contrary.
The term soil specifically includes uncontaminated soil material generated by the cleaning of ditches,
drainage, culverts, storm sewers, catch basins, and related appurtenances and sweeping streets.
Reinforcing steel embedded in concrete is considered an incidental metal and is included within the
definition of concrete.

Exempt wastes, as noted above, which have been generated on the Project Site by the Work under this
Contract may be buried on the Project Site on property owned by the Authority in accordance with the
requirements of Standard Specifications §203-3.08, Disposal of Surplus Excavated Materials or Standard
Specifications §203-3.10, Embankments, and DB §107-21.2. Exempt waste shall not be pulverized,
shredded, or otherwise processed such that the individual waste components are rendered unrecognizable.
Vegetative wastes shall be segregated from other exempt wastes when buried. All on-site disposal shall
be subject to the Authority’s Project Manager’s approval of location, final condition, and appearance.

Payment for the proper disposal of waste generated by the Work under this Contract is included in the
appropriate Price Centers. The absence or unavailability of disposal sites on the Project shall not be the
basis of a claim for extra compensation by the Design-Builder for the necessary and appropriate off-site
disposal of exempt wastes.

Disposal of all construction and demolition debris other than the exempt wastes listed above shall occur
off-site at a disposal facility authorized to accept such waste for disposal pursuant to 6 NYCRR 360. Off-
site disposal of exempt wastes shall be carried out in accordance with 6 NYCRR 360.

Nothing herein is intended to prevent the Design-Builder from removing material to off-site locations for
speculative accumulation, beneficial use, recovery, or recycling purposes if such activities are consistent
with all applicable federal, State, and local laws and regulations.

DB 107-15 CONSTRUCTION, EXCAVATION, AND DEMOLITION CONTRACTS AT OR
NEAR UNDERGROUND FACILITIES

All costs associated with verification of the location of underground facilities pursuant to 16 NYCRR
753, as amended, are included in the Contract Price. The Design-Builder shall provide access to Public
Service Commission personnel to examine and inspect excavation and demolition methods used within 15
feet in any direction of any underground facility.
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A)  The Design-Builder shall provide to the Authority’s Project Manager, in writing, the
information provided to the One-Call notification system, or the utility if it is not a
Once-Call notification system member, and the control number issued for each call
placed to request designation of underground facilities. The Design-Builder shall
protect and preserve designations until no longer required for safe Work near the
underground facility.

B)  The Design-Builder shall identify and provide to all Work Site supervisors and
equipment operators a list of emergency telephone numbers for each utility having
facilities within the Project Limits. Supervisors shall periodically review the location of
underground facilities with all workers who are subject to exposure, including new
employees. If the Design-Builder fails to notify the One-Call notification system or a
non-member utility prior to excavation or activity listed above, a stop work order will
be issued in accordance with the provisions of DB §109-15.2. Prior to lifting the stop
work order, the Authority will consider convening a show cause meeting, at its
convenience, to consider worker dismissal in accordance with DB §102-3 or Contract
termination in accordance with Agreement, Article 8 - Right To Suspend Work and
Cancel Contract, and DB §105-7.

C)  Verification
Pursuant to 16 NYCRR 753, the Design-Builder shall verify precise location, size,
depth, and direction of run of an underground facility or its encasement, by hand shovel
or vacuum excavation, prior to the use of powered equipment or the installation of any
proposed Work, including the projected line of a trenchless installation such as boring
or drilling, within the tolerance zone. Powered equipment may be used to remove
pavement or masonry within the tolerance zone, but only to the depth of such pavement
or masonry. Powered equipment shall not be used within 4 inches of the verified
location of an underground facility.

D) Contact or Damage

E)  Pursuant to 16 NYCRR 753, the Design-Builder shall, in the event of contact or damage
to an underground facility, immediately notify the utility and the Authority’s Project
Manager, suspend excavation or demolition in the immediate vicinity of the contacted
or damaged facility, and take such emergency actions as are warranted to protect all
endangered persons to the best of its ability.

F)  Pressure Pipes

G)  Pressure pipes shall not be pressurized without being adequately restrained against
movement and no personnel shall be allowed in a trench or area containing a pressure
pipe during initial pressurization until the pipe has been fully pressurized. Particular
attention shall be paid to fittings and bends that create a thrust, which, if improperly
restrained, may cause the pipe joints to separate and injure nearby personnel.
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DB 107-16 HAZARDOUS MATERIAL REPORTING AND CLEAN-UP OF SPILLS

The Design-Builder shall be responsible for reporting and cleaning up spills associated with construction
of the Project, and shall report and respond to spills of Hazardous Materials such as gasoline, diesel fuel,
motor oils, solvents, chemicals, toxic and corrosive substances, and other material that are a threat to
public health or the environment. The Design-Builder shall be responsible for reporting past spills
encountered during construction and current spills not associated with construction. Reports shall be
made immediately to the Authority’s Project Manager if on State ROW or to the property owner if
outside of State ROW. Unreported spills identified after construction and associated with construction of
the Project shall be cleaned up by the Design-Builder. Failure to report or respond to a spill shall result in
the Design-Builder bearing the full cost of remediation of clean-up of such unreported spills.

The Authority shall be responsible for any costs and expenses due to critical path delays directly
attributable to any new discovery of Hazardous Materials that are of a type, quantity or location that
differs materially from the types, quantities or locations of Hazardous Materials identified in the RFP or
the Contract Documents as potentially present at the Site and that Design-Builder is not otherwise
responsible for as provided in DB § 104-4.3 and this DB §107-16. The Design-Builder is responsible for
all costs and expenses, including costs and expenses due to critical path delays, for any release or
threatened release of Hazardous Material (i) which was brought onto the Site by Design-Builder or
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Subcontractors, or (i) which was negligently removed or handled by Design-Builder or Subcontractors,
regardless of the source, origin or method of deposit of such Hazardous Materials. Except with respect to
Hazardous Materials as described in the preceding sentence, Design-Builder shall not be required to
execute any hazardous waste manifests as a “generator,” and Hazardous Materials encountered in the
performance of the Work shall be disposed of, if at all, utilizing an EPA identification number or other
appropriate legal device obtained by, and carried in the name of, Authority or another Person designated
by Authority.

DB 107-17 PRIME COAT, TACK COAT, AND SOIL STERILANTS

Application of prime coat, tack coat, and soil sterilants in roadway surfacing must avoid soils outside the
roadway prism. Contamination must be carefully avoided in irrigation supplies, wetlands, water
impoundments, and live streams.

DB 107-18 STATE AND FEDERAL LAND-MANAGING AGENCIES

In carrying out Work within or adjacent to State or federal lands and forests, the Design-Builder shall
comply with all regulations of the State or federal authority having jurisdiction governing the protection
of these areas, and shall observe all sanitary laws and regulations. The Design-Builder shall keep the
areas in an orderly condition, dispose of all refuse, and obtain permits for the construction and
maintenance of all construction camps, stores, warehouses, residences, latrines, cesspools, septic tanks,
and other structures in accordance with the requirements of the applicable federal or State regulations.

DB 107-19 PREVENTION OF FOREST AND GRASS FIRES

The Design-Builder shall take all responsible precaution to prevent and suppress forest and grass fires and
shall require all employees and Subcontractors, both independently and at the request of the appropriate
officials, to perform all actions reasonably within their power to prevent and suppress and to assist in
preventing and suppressing forest fires and to make every possible effort to notify a forest official at the
earliest possible moment of the location and extent of any fire seen by them. The Design-Builder shall
take the necessary steps to prevent and control fires in areas where severe fire hazards exist and, when
required in the Contract, furnish and maintain firefighting equipment and tools as required by the agency
having jurisdiction. The Design-Builder shall comply with fire regulations applicable to the area where
the Design-Builder is working and shall suspend fire-hazardous operations when necessary, at the
direction of the Authority’s Project Manager and pursuant to DB §109-15.2.

DB 107-20 MINIMIZATION OF SOIL DISTURBANCE

The Design-Builder shall ensure that damage to, or removal of, vegetation and trees shall be kept to a
minimum and that no extraneous clearing, grubbing, land disturbance, or excavations shall take place.
The Design-Builder shall bear the full cost of vegetation remediation necessary due to the Design-
Builder’s action.

DB 107-21 PROTECTION AND RESTORATION OF PROPERTY AND LANDSCAPE

The Design-Builder shall be responsible for the preservation of all public and private property. The
Design-Builder shall protect carefully from disturbance or damage all land, governmental survey
monuments, and property markers until the Authority’s Project Manager has witnessed or otherwise
referenced their location, and the Design-Builder shall not remove any monuments or markers until so
directed.
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The Design-Builder shall be responsible for all damage or injury to property of any character during the
prosecution of the Work resulting from any act, omission, neglect, or misconduct in the Design-Builder’s
manner or method of executing the Work, or at any time due to defective Work or material, and said
responsibility will not be released until Physical Completion, except as otherwise specified in DB §105-
12 with respect to the maintenance responsibilities described therein, DB §108-9 with respect to official
shutdown periods and DB §109-11.1 with respect to partial acceptance of units or portions of the Project
prior to Physical Completion. When or where direct or indirect damage or injury is done to public or
private property by or on account of any act, omission, neglect, or misconduct in the execution of the
Work or in consequence of the non-execution thereof by the Design-Builder, the Design-Builder shall
restore, at its own expense, such property to a condition similar or equal to that existing before such
damage or injury was done by repairing, rebuilding, or otherwise restoring as may be directed, or the
Design-Builder shall make good such damage or injury in an acceptable manner.

DB 107-21.1 Restoration of Disturbed Areas Outside the ROW

All areas outside of the ROW, except as noted in the following text, disturbed, used by, or serving as a
source of material for the Design-Builder shall be restored to a pleasing and acceptable condition as
specified and as satisfactory to the Authority’s Project Manager. The Design-Builder shall obtain the
written acceptance of the Authority’s Project Manager for the use of any specific area before any Work in
such area is begun, except as noted in the following text. Where deemed necessary by the Authority’s
Project Manager, the Design-Builder shall submit, as part of the request for acceptance, a grading plan
showing the proposed final grading of the area. Acceptance shall not be given if, in the opinion of the
Authority’s Project Manager, the area is not suited to acceptable restoration or if serious or permanent
ecological damage is foreseeable. This requirement applies to areas such as, but not limited to, borrow
pits or areas, spoil or waste areas, haul roads, storage areas, batching areas, equipment storage areas, shop
areas, and all similar areas. This does not apply to areas which have been or are being used by the
Design-Builder as its established and permanent headquarters and equipment pool sites or to commercial
borrow sources, commercial gravel pits, commercial quarries, public disposal areas, and all similar areas.

In accordance with the New York State Mined Land Reclamation Law (Article 23, Title 27 of the New
York State Environmental Conservation Law) all borrow pits and aggregate sources outside of the ROW,
where more than 1,000 tons or 750 cubic yards, whichever is less, of minerals are removed from the earth
within any 12 successive calendar months, require mining permits obtained from the NYS Department of
Environmental Conservation. When such permit is required, the Design-Builder, in addition to
complying with all restoration requirements for all areas as stated below, may be required by the
Authority’s Project Manager to meet any standard contained in the New York State Mined Land
Reclamation Rules and Regulations (6 NYCRR 420 et seq.). In general, the restoration shall include the
following:

A)  The removal of all equipment and parts, junk, rubbish, excess material, and debris of all

kind;

B)  Clean-up as required; grading as shown, if a grading Plan has been prepared; or grading
so as to blend into the surrounding ground forms to the satisfaction of the Authority’s
Project Manager;

C)  Scarification of storage yards, batching sites, and haul roads to the depth determined by
the Authority’s Project Manager as necessary to support vegetation;
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D)  The removal and re-grading of temporary roads or areas as required by the Authority’s
Project Manager;

E)  The repair or removal of damaged trees and the fertilizing, seeding, and mulching of the
areas as provided for in the Contract or as directed by the Authority’s Project Manager;
and

F) Grading the slopes of excavated areas to a stable condition, but in no case shall earth
cut faces be left steeper than one vertical on one and one-half horizontal. All rock cut
slopes shall be scaled to remove any loose or unstable rock.

Areas within sight of the finished highway or any other highway will require particular attention insofar
as the above features are concerned. It is the intent to have all such areas present a pleasing appearance to
travelers on any highway.

Where borrow pits result in the formation of ponds or low areas intermittently filled with water, the
Design-Builder shall furnish the Authority’s Project Manager with a copy of its agreement with the
landowner permitting the use of such areas. If such an area is within sight of any highway, the
Authority’s Project Manager’s written acceptance must be obtained prior to the removal of any borrow
from such a location. If such acceptance is not granted, material for use under this Contract or for any
other Authority contract may not be removed from the area. In the event the Design-Builder removes
material from such an area without the written acceptance of the Authority’s Project Manager, payment
will not be made for any item of Work in which the material has been used. Grading Plans may be
required for such areas and due consideration given to the appearance of the areas if they are visible from
any highway. All of this restoration shall be accomplished as a condition to Physical Completion, except
that the Work of restoring the Design-Builder’s work areas (storage, batching, equipment, and shop areas)
may be done after Final Acceptance.

In the event the Design-Builder carries on any operation on the referenced areas without written
acceptance of the Authority’s Project Manager, no payment will be made for any item in the Contract
involved in any way with any operation on the unaccepted area.

DB 107-21.2 Restoration of Disturbed Areas Within the ROW

All disturbed areas within the ROW but outside of the Work limits shall be restored to a pleasing and
acceptable condition as specified and as satisfactory to the Authority’s Project Manager. For the purposes
of this DB §107-21.2, the Work limits shall include the road section plus a reasonable work area at top of
cut and toe of fill as determined by the Authority’s Project Manager. Disturbed earth areas within the
Work limits shall be graded in a manner approved by the Authority’s Project Manager and seeded as
specified for standard turf establishment.

The Design-Builder shall obtain the written permission of the Authority’s Project Manager before
beginning the use of any area within the ROW but outside the Work limits as noted in the preceding
paragraph through modification of the contract limits by Order on Contract or the issuance of a highway
work permit. Where deemed necessary by the Authority’s Project Manager, the Design-Builder shall
submit, as part of the request for permission, a grading Plan showing the proposed final grading of the
area. If, in the opinion of the Authority’s Project Manager, the area is not adaptable to acceptable
restoration or if serious or permanent environmental damage is foreseeable, permission shall not be given.
This DB §107-21.2 applies to areas such as, but not limited to, borrow pits or areas, spoil or waste areas,
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haul roads, storage areas, batching areas, water points, equipment storage areas, shop areas, and similar
areas. In general, the restoration shall include the following:

A)  The removal of all equipment and parts, junk, rubbish, excess material, and debris of all
kind;

B)  Clean up as required; grading as shown, if a grading Plan has been prepared; or grading
so as to blend into the surrounding ground forms to the satisfaction of the Authority’s
Project Manager;

C)  Scarification of storage yards, batching sites, and haul roads to the depth of the
compaction as determined by the Authority’s Project Manager;

D)  The removal of pavement or granular surfacing from temporary roads or areas as
required by the Authority’s Project Manager; and

E)  The repair or removal of damaged trees and the fertilizing, turf establishment, and
mulching of the areas as provided for in the Contract or as directed by the Authority’s
Project Manager.

Areas within sight of the finished highway or any other highway will require particular attention insofar
as the above features are concerned. It is the intent to have all such areas present a pleasing appearance to
travelers on any highway.

All of this restoration shall be accomplished as a condition to Physical Completion except that restoration
of the Design-Builder’s work areas (storage, batching, equipment, and shop areas) may be done after the
Final Acceptance of the Contract.

Design-builder shall be responsible for all costs of restoration of disturbed areas which extend beyond the
Work limits.

Any damage to delineators, milemarkers, and safety appurtenances to remain caused by the Design-
Builder's operations shall be repaired or the item replaced at no expense to the Authority. Any
delineators, milemarkers or safety appurtenances which have been moved to facilitate any operation shall
be reset in their original location.

DB 107-22 ACQUISITION AND CONVEYANCE OF REAL PROPERTY
DB 107-22.1 Right of Way

The Authority has identified property to be used for the Project, the boundaries of which are depicted in
the Contract Documents. The Agencies will acquire ROW, including easements and other property
rights, as specified in Part 3, Section 7.3.1 — ROW Provided by the Authority, in accordance with the
ROW Acquisition Schedule. The Authority will staff a ROW team that will be available to acquire ROW
and deal with all ROW issues that may arise. Upon issuance of the Environmental Approvals and
authorization from the appropriate State and federal agencies, the Authority will begin acquisition of
ROW, including easements and other property rights, based on approved maps.
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The Design-Builder shall have access to properties as shown in the ROW Acquisition Schedule once a
notice of availability is issued unless otherwise agreed to in writing between the Design-Builder and the
Authority.

The Design-Builder shall not negotiate with any owner(s) to obtain early possession of property within
the limits of any parcels scheduled for acquisition by the Authority or intended to be used for permanent
improvements. If the Design-Builder intends to request the Authority to acquire such parcel, the Design-
Builder shall not negotiate with the owner(s) of such interests.

A)  The Design-Builder shall cooperate with the Authority in the completion of Project
design and identification of final ROW requirements and construction impacts. It is
expected that the Design-Builder will identify any additional ROW needs no later than
the Definitive Design Review for any affected Project component.

B)  The Design-Builder shall coordinate with the Authority regarding any design features
that may impact properties, even though no property acquisition is contemplated. The
intent is to avoid damages to properties not previously identified and addressed.

DB 107-22.2 Authority’s Responsibilities

In addition to Authority’s responsibilities identified in DB §107-22.1, the Authority will keep a current
status record of ROW acquisitions on updates to the ROW Acquisition Schedule.

DB 107-22.3 ROW Coordination
Within 30 days of NTP, the Design-Builder will meet with the Authority to discuss the following:

A)  Identification and evaluation of the status of all required ROW parcels (title
certification, vested, paid or deposit made, relocation complete, availability) and

B)  The Design-Builder’s preferred priorities for acquisition of outstanding ROW which the
Authority may accommodate as feasible.

Subsequent status updates will be provided via the Authority’s Acquisition and Clearance Status Report.
The Design-Builder shall not enter onto parcels until the Authority has issued a notice of availability.

DB 107-22.4 Change in Project Design

If, after the Contract award, the Design-Builder identifies additional parcels to be acquired and/or
modifications to the ROW Limits (fee takings, easements, or other property rights), the Design-Builder
shall provide justification of the need for such additional or modified ROW, indicate the limits of affected
parcels, and request the Authority to prepare new or revised surveys, legal descriptions, and ROW maps.
The Authority will review the request, determine whether the proposed acquisition is appropriate and
necessary, and notify the Design-Builder regarding the minimum time required to complete the
acquisition.

If the Authority determines that the acquisition is appropriate and required for the Project, the Authority
will acquire the ROW in accordance with Authority’s procedures, subject to the conditions specified in
this DB §107-22 regarding allocation of time and cost responsibilities.
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DB 107-22.5 Delay in Acquisition

The Design-Builder shall meet with the Authority to review ROW acquisition status at progress meetings.
The Authority will notify the Design-Builder of any anticipated delay in acquisitions to enable the
Design-Builder to undertake appropriate efforts to reschedule its activities to accommodate the delay and
reduce impacts to schedule and cost. In the event that the Design-Builder determines that the critical path
may be affected, the Design-Builder shall notify the Authority immediately, and in no event later than 24
hours after making such determination, and shall coordinate with the Authority to ascertain the best
course of action to avoid such delay through alternative design or construction methods or revisions to the
Design-Builder’s Baseline Project Schedule or ROW Acquisition Schedule.

If properties are not available by the dates shown in the ROW Acquisition Schedule, the Design-Builder
shall exercise good faith efforts to work around any delay and to minimize any time or cost impacts
associated with changes in the ROW Acquisition Schedule, provided that the Design-Builder shall consult
with Authority regarding its workaround plans, and shall in no event take any actions that might
jeopardize the safety of the property owners or restrict access to the properties. If Authority fails to
provide access by the scheduled dates through no fault of the Design-Builder, delaying the critical path,
the Design-Builder may be entitled to delay damages for the schedule delay to the extent provided in DB
§109-15.1.

DB 107-22.6 Precedence of ROW Acquisition Schedule

The Baseline Project Schedule and the design of the Project furnished by the Design-Builder shall not
require the Authority to acquire any real property except in accordance with the ROW Acquisition
Schedule or as agreed by the Authority and the Design-Builder.

DB 107-22.7 ROW within Federal or State Lands

Deviations from planned ROW may be allowed within federal government land boundaries. However,
acquisition of additional ROW from federal agencies generally requires considerably more time than a
private property acquisition.

The Design-Builder is responsible for constructing features, such as fencing and drainage, required by
State and federal land management agencies.

DB 107-22.8 Encroachments

The Authority will aggressively pursue removal of encroachments located within the existing ROW on or
before issuance of Notice to Proceed.

The Design-Builder shall notify the Authority of any encroachments that are in the way of construction
upon their discovery.

Upon written notification by the Authority, the Design-Builder will remove any encroachments that are in
the way of construction in accordance with the Authority’s rules, regulations, and procedures.

If the Design-Builder is required to remove encroachments that are not identified in the Contract
Documents, such Work will be considered extra Work under DB §104-3, and the Design-Builder may be
entitled to additional compensation and/or time.
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DB 107-22.9 Temporary Property Interests

The Design-Builder shall be solely responsible for acquisition of any temporary interests in property
outside of the ROW Limits. Temporary interests may include rights to use property required for borrow
pits, staging areas and storage, as well as any property outside the ROW Limits needed for any temporary
facilities being constructed by the Design-Builder. The Design-Builder shall pay the purchase price for
all such property interests directly.

The Authority shall have no obligation to acquire temporary interests in property, but may, in its sole
discretion, agree to do so following receipt of request from the Design-Builder. If the Authority agrees to
undertake any such acquisition, any delay beyond the anticipated time for acquisition shall not be
considered grounds for an equitable adjustment except to the extent that the delay was directly
attributable to actions taken by the Authority, or its failure to act in a timely manner.

The Design-Builder shall promptly notify the Authority of all temporary interests in property that they or
any of their Subcontractors acquire in the vicinity of the Project.

DB 107-22.10  Optional Access to Existing Facilities

Design-Builder shall have the option to take possession of the site on the east side of the river where the
Authority has existing facilities. Design-Builder shall provide Authority with at least 190 days’ prior
written notice of Design-Builder’s intent to exercise such option, in which case the Design-Builder shall
provide temporary facilities for use by the Authority and New York State Police (NYSP) before Design-
Builder may take possession of such site. Such temporary facilities shall meet all requirements set forth
in Part 3, Section 19 - Maintenance Facilities, Section 30 — State Police Facilities, and Section 31 -
Buildings, as determined by Authority, in its sole discretion, and Design-Builder shall be responsible for
all of the Authority’s and the NYSP’s respective costs associated with such relocation. Access to the
water from such area will involve construction of ramps over railroad property. The Design-Builder shall
be responsible for obtaining all permits and approvals required to obtain access over railroad property,
including completing any required application and hearing processes for such permits and approvals, and
no adjustment to the Contract Price or extension of the Contract Time will be allowed for any resulting
delay or failure to obtain such permits and approvals.

DB 107-22.11 Option Concerning Potential Property Acquisitions
DB 107-22.11.1 DB Property Acquisition Option

The Design-Builder is interested in acquiring one or more residential properties in the vicinity of the
Project (each referred to in this DB §107-22.11 as a “Property”) for use by employees of Design-Builder
or Subcontractors working on the Project. The parties shall consult regarding possible parcels to acquire.
Once a list of Properties has been established, the Authority shall have the option to facilitate the Design-
Builder’s acquisition of one or more of the Properties (the “DB Property Acquisition Option”). Authority
may exercise the DB Property Acquisition Option by delivering one or more written notice(s) to that
effect (each referred to in this DB §107-22.11 as a “Notice”) to the Design-Builder no later than four
months from the Authority’s issuance of the Notice to Proceed. If this DB Property Acquisition Option is
exercised, the following terms shall apply.

A)  Immediately upon the Authority’s exercise of the DB Property Acquisition Option, the
Design-Builder shall order a title search of each Property specified in the relevant
Notice and shall promptly deliver to the Authority a title report, together with copies of
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all encumbrances, agreements, easements, rights and reservations identified in the
report, with respect to each such Property.

B)  The Design-Builder shall arrange to have each of the Properties specified in the Notice
be appraised for sale in order to determine its fair market value not later than 30 days
following the date of the Notice. The appraisals shall be performed by an independent
appraiser to be mutually agreed upon by the Parties and in accordance with an
agreement and terms approved by the Authority. The Design-Builder shall be
responsible for the cost of the appraisal(s). The Design-Builder shall submit each
appraisal to the Authority for approval. Upon completion and approval of the
appraisals, the Design-Builder shall make a written offer (in a manner and form to be
approved by the Authority and consistent with any applicable legal requirements) to the
owner of each Property (referred to in this DB §107-22.11 as an “Owner”) to acquire
fee title to such Property at the fair market value for such Property. Without limiting
the foregoing, the offer shall make clear that it is contingent on conveyance of title free
and clear of all encumbrances, agreements, easements, rights and reservations other
than those approved in writing by the Design-Builder and the Authority. The Design-
Builder shall consult with the Authority prior to delivering comments on title
exceptions and shall disapprove all exceptions other than those approved by the
Authority in writing.

C)  If the Design-Builder’s offer to purchase any Property is rejected by any Owner, the
Design-Builder shall have no further obligation with respect to the acquisition of such
Property.

D)  Ifthe Design-Builder’s offer is accepted by any Owner, the Design-Builder shall
acquire fee title to such Property, within a reasonable period, but in no event later than
90 days prior to the planned commencement of construction in any area adjacent to the
Properties, as specified in the Contract. The Design-Builder shall be solely responsible
for the purchase price of the Property and all other costs and expenses of acquisition.
The Design-Builder shall purchase an ALTA Owner’s Policy of title insurance, with
standard endorsements, insuring Design-Builder’s fee simple interest in the Property, in
form and substance acceptable to Design-Builder and approved by Authority.
Following acquisition of any Property, the Design-Builder shall utilize such Property
solely for residential purposes by employees of the Design-Builder or its Subcontractors
and otherwise in accordance with applicable Governmental Rules including zoning
requirements. The Design-Builder shall be required to use such Properties and shall not
leave them vacant for any extended period of time.

E)  During the period of Design-Builder’s ownership of any Property, Design-Builder shall
be responsible for all taxes and assessments on such Property and shall maintain
property insurance on such Property in an amount not less than the acquisition price of
such Property. Design-Builder shall maintain the Property so it remains in the same or
better condition as existed as of the date of its acquisition. Design-Builder shall not (i)
alter the exterior character of any Property acquired if such Property has been identified
as historically significant, (ii) modify the use as to which any Property is currently
employed, or (iii) take or permit any action that would impair the value or utility of any
Property acquired. Design-Builder shall not mortgage or pledge its interest in the
Property as security for any debt or obligation of Design-Builder, and shall not permit
any lien or encumbrance against the Property. If any such lien or encumbrance is
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placed against the Property, Design-Builder shall promptly, at its sole cost and expense,
take such steps as are reasonably necessary to contest or remove any such lien or
encumbrance.

DB 107-22.11.2  Authority Acquisition Option

Upon Final Acceptance or upon any earlier termination of the Agreement for any reason, the Authority
shall have the option to acquire fee title to any or all acquired Properties from Design-Builder at the
amount paid by Design-Builder for each Property (referred to in this DB §107-22.11 as an “Authority
Acquisition Option™).

A)  The Authority shall notify Design-Builder in writing within 30 days of Final
Acceptance or any earlier termination of the Agreement of its decision whether or not it
will exercise the Authority Acquisition Option. If the Authority exercises such option
as to any Property, the parties shall negotiate in good faith regarding the additional
terms for such purchase.

B)  If the Authority notifies Design-Builder that it will not exercise the Authority
Acquisition Option with respect to any Property, Design-Builder shall have the right to
require the Authority to acquire such Property for an amount equal to the acquisition
price paid by Design-Builder for such Property by delivering written notice of same to
the Authority within 30 days of Authority’s notification that it will not exercise the
Authority Acquisition Option. The Authority’s obligations with respect to acquisition
of any such Property shall be subject to Design-Builder having fulfilled its obligations
as set forth in this DB §107-22.11, including those set forth in DB §§107-22.11.1(D)
and 107-22.11.1(E), subject to Design-Builder’s right to cure within a reasonable time
period any default in such obligations as to which the Authority has given written
notice.

C)  Title shall be conveyed free and clear of all encumbrances, agreements, easements,
rights and reservations other than those previously approved in writing by the Authority
pursuant to DB §107-22.11.1(B). Design-Builder shall not encumber the property or
remove any encumbrances upon transfer of the Property to the Authority.

D)  The Authority shall have the right to assign the Authority Acquisition Option for any
Property or Properties to any other state or local Governmental Person at the
Authority’s sole discretion.

DB 107-22.11.3  Removal of Property

The Authority, by written notice to Design-Builder, shall have the right to terminate the DB Property
Acquisition Option in its entirety at any time prior to Design-Builder’s making an offer of purchase with
respect to Property.

DB 107-23 PERSONAL LIABILITY OF PUBLIC OFFICIALS

In carrying out the provisions of the Contract Documents or in exercising powers or authority granted to
them by or within the scope of this Contract, there shall be no liability upon the Authority, the
Department, the Authority’s Project Manager, or any of their authorized representatives, either personally
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or as officials of the Authority or Department, it being understood that in such matters they act solely as
agents and representatives of the Authority or Department.

DB 107-24 NO THIRD-PARTY LIABILITY

It is specifically agreed between the parties executing this Contract that it is not intended by the
provisions of the Contract to make anyone a third-party beneficiary of the Contract or to authorize anyone
not a party to this Contract to maintain an action for damage pursuant to the terms or provisions of this
Contract.

DB 107-25 [RESERVED]
DB 107-26 DAMAGE

Design-Builder shall have the charge and care of all aspects of the Project other than the existing
Governor Malcolm Wilson Tappan Zee Bridge (refer to the following sentences for information regarding
the Design-Builder’s obligations with respect to the existing bridge), and shall take every precaution
against injury or damage to any part thereof by the action of the elements or from other causes, whether
arising from the execution of or the non-execution of the Work at all times until Physical Completion.
Commencing on the date on which all traffic is removed from the existing Tappan Zee Bridge and until
the bridge is demolished, Design-Builder shall have the charge and care of, and shall take every
precaution against injury or damage to, the existing Tappan Zee Bridge by the action of the elements or
from other causes, whether arising from the execution of or the non-execution of the Work. The
foregoing shall not be deemed to relieve the Design-Builder of responsibility for any property damage to
the existing bridge caused by Design-Builder's construction activities before the date on which all traffic
is removed from the existing bridge. The Design-Builder shall rebuild, repair, restore, and make good all
injuries or damages to portions of the Work occasioned by the above causes before Physical Completion
and shall also rebuild, repair, restore and make good all injuries or damages to the existing bridge
occasioned by the above causes during the period after all traffic is removed from the existing bridge until
the bridge is demolished, to the extent required to protect the safety of marine traffic and prevent damage
to the Work and third parties. The Design-Bu